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PREFACE

This book is a plea for the sacredness of the Constitution of the United States. | do not mean by this
that I consider our Constitution, framed a hundred and twenty years ago, well suited to the needs of our
existing government. Its rigid provisions, its system of checks and balances, are an obstacle to popular
government, and they should be radically changed by amendment, but never by construction or
usurpation. This book was suggested by the President's speech at Harrisburg in 1906, in which he
declared that the power of the Federal Government should be increased "through executive action . . .
and through judicial interpretation and construction of law." A little later, at the Pennsylvania Society
in New York, Mr. Root, the head of the Cabinet and the close friend of the President, declared that if
the people desire it "sooner or later constructions of the Constitution . . . will be found" to vest
additional power in the National Government. Hitherto governmental usurpation generally has
advanced by silent and gradual attacks upon constitutional safeguards. Never before in human history,
| believe, has the head of a constitutional government who had sworn to protect, preserve, and defend
its fundamental provisions publicly advised their subversion "through executive action and through
judicial interpretation.” In recent days every abuse on the part of corporations engaged in interstate
commerce has been eagerly grasped by the President as the reason for an encroachment upon
constitutional guarantees, while every opposition to such encroachment has been seized as a reason for
a stronger national government to put down opposition. Unless the people are stirred to a recognition
of the danger of such usurpations, they will never be checked.

Well-defined usurpations of power by the National Government had a commencement in our Civil
War. They gathered force during the Reconstruction period, but were slightly checked in the
administrations of Presidents Hayes and Arthur and the first administration of Mr. Cleveland. In the
present administration they have increased with amazing rapidity. We are told by the President that
"such interpretation as the interests of the whole people demand " should be given to the Constitution,
leaving this to be determined by the National Government. Impelled by such conceptions of
constitutional law, a National Employers' Liability Act, applying to railway servants, has been passed,
a National Pure Food Law has been enacted, and the Department of Agriculture now claims the power
of "making the standards of composition for food products.” About every industry, however remotely
connected with interstate commerce, is sought to be controlled by child-labor laws, commissions, or
licenses, and ere long we will fully adopt the methods of Continental Europe by which the local and
domestic affairs of the people are under the supervision of the central government. Unless a
determined body of citizens arise and oppose such usurpations, the doom of our state governments is
already sounded.

There is no doubt that there is a natural evolution in our times toward centralization. A hundred
agencies combine to bring men and industries to great central points. This tendency cannot be stopped,
but centralization which results from natural causes should be sharply distinguished from concentration
of power through usurpation. It is usurpation for the National Government to take over the powers of
the states without employing the proper means of acquiring them through amendments to the National
Constitution. "State rights," says President Roosevelt, "should be preserved when they mean the
people's rights, but not when they mean the people's wrongs.” Even Alexander Hamilton, the most
pronounced advocate of a strong centralized national government, entertained no such conception of
state rights as this. In the debates before the New York Constitutional Convention, he said:
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"The state governments are essentially necessary to the form and spirit of the general system. As long,
therefore, as Congress have a full conviction of this necessity, they must, even upon principles purely
national, have as firm an attachment to the one as to the other. This conviction can never leave them,
unless they become madmen. While the Constitution continues to be read, and its principles known,
the states must, by every rational man, be considered as essential, component parts of the Union; and
therefore the idea of sacrificing the former to the latter is wholly inadmissible.” The difficulty in our
day is found in the fact that when we speak of state rights the minds of men naturally go back to the
Civil War and the claims of the South in that contest. We who oppose usurpation by the National
Government of the rights of the states plant ourselves upon the same principles as those for which the
North waged that war. The National Government has no more right to destroy the reserved powers of
the states than the South had to destroy the powers delegated by the states to the National Government.
The Constitution of the United States secures to the states their reserved rights in the same way that it
secures the rights delegated by the states to the National Government.

In each of the chapters of this book, after the first, | have sought to gather the facts illustrating
usurpations of government at some particular period or by some particular department. I am aware that
it may be said that the public interest in such facts is temporary rather than permanent and that political
parties will uncover these facts. Our political parties to-day are mere political machines living upon the
spoils of office and giving little heed to great public questions. The leaders of these parties deal in
glittering generalities, the one seeming to favor centralization of power in the National Government
and the other espousing the cause of state rights, but it is apparent that they do not widely differ in
reality as to details. The very existence of these parties depends upon extending the power of
government, multiplying commissions, licenses, offices, and special privileges. Exposure of
usurpations will never come from those who profit by usurpations.

The most important public affairs are unknown to the people. Law-making in the House of
Representatives to-day is as carefully hidden in its secret committees from popular gaze as was the
action of the Council at Venice in the Middle Ages. In January, 1907, Mr. De Armond introduced a bill
in the House of Representatives conferring upon the President of the United States the right to remove
from office, without charges and without a hearing, any one or all of the twenty-nine United States
Circuit Court judges and the eighty-two District Court judges of the United States District Courts, and
the bill gave him the power of appointment of new judges in their places by and with the advice and
consent of the Senate. This proposed bill, conferring as despotic powers upon the President as was ever
exercised by any ruler in the history of the world, was so hidden from the American people behind the
door of the secret Congressional committee that probably not one citizen in a hundred thousand ever
heard of its existence.

The United States Supreme Court, recognizing that the National Government is one of delegated
powers, recently decided, in the case of Kansas v. Colorado, that the powers conferred upon the
Supreme Court were an exception to the rule, and that as respects their judicial power there was
practically no limitation. Do the people know of this proposed law and of the danger of this recent
decision? Has any alarm of danger been sounded by political parties as to these measures? Are such
measures questions only of temporary interest? Is there anything which should concern free men so
greatly as the preservation of their freedom? The individual man is the essential unit of any society that
hopes to retain the principles of growth and progress. His personal liberty is the source of personal
initiative and national wealth and strength. Our progress in wealth has depended more upon that
individual liberty than upon all other causes combined. But liberty has higher ends than to fire the soul
of the individual to action and to urge him to the attainment of high political ends. Lord Acton well
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said: "Liberty is not a means to a higher political end. It is of itself the highest political end." Liberty
nourishes self-respect, self-reliance, and every impulse to a higher life. It gives birth to art, literature,
and culture. It ever has been the source of all the higher impulses and aspirations of men. On the other
hand, a usurping government destroys these qualities, turns the attention of the citizen to foreign
politics, dazzles him with military glory, and destroys his aspirations for liberty. Surely the importance
to the individual man and to our country of the preservation of liberty justifies a discussion of the
present danger from usurpation of power.

Without any desire to influence men's political associations, | have attempted in this book to show the
causes of present conditions, to arouse the citizen to an appreciation of the dangers of usurpation, and
to point out remedies for existing evils through amendments to the Constitution of the United States. |
shall be happy if this examination may aid in any way the present growing interest in the preservation
of constitutional guarantees. The age of the birth of the Constitution produced our greatest constructive
statesmen. The period between 1820 and 1850, when its meaning was so thoroughly discussed, called
forth the great powers of Webster and Calhoun. A nonpartisan discussion today of the dangers which
exist from usurpation may happily lead to that elevation of public character and public life which will
regenerate political parties and lead them to make fighting issues on the fundamental principles of
government.

FRANKLIN PIERCE. December 1, 1907.
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| THE BIRTH OF THE CONSTITUTION

"Though small in their mere dimensions, the events here summarized were in a remarkable degree
germinal events, fraught with more tremendous alternatives of future welfare or misery for mankind
than it is easy for the imagination to grasp."

JOHN FISKE.

"The Constitution has found many learned and intelligent commentators; but they have all considered
its excellence to be an undoubted and universally admitted fact. What should have been only the result
of their investigation they made the premises of their arguments. . . . The historical fact is that it was
‘extorted from the grinding necessity of a reluctant people.™

VON HOLST.
"The English Constitution, in a word, is framed on the principle of choosing a single sovereign
authority, and making it good; the American, upon the principle of having many sovereign authorities,

and hoping that their multitude may atone for their inferiority."”

BAGEHOT.
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CHAPTER | THE BIRTH OF THE CONSTITUTION

The checks and balances in the Constitution upon popular government

A CONSIDERABLE proportion of our American people have ever deprecated any criticism of the
Constitution of the United States. Any suggestion that the constitutional adjustment of Congress, the
President, and the Supreme Court is defective is considered unpatriotic and un-American. They appear
to think that it is the duty of the true patriot to ignore imperfections lest they throw discredit upon the
sacred provisions of the Constitution. No free government can exist long unless there are a
considerable number of men ready for unsparing examination and criticism of its weaknesses.

It is uncommon to see the laws and constitution of a state openly disregarded. It is the silent and
gradual attacks that the citizen should watch with jealous care. When government inspectors
supervised the elections for representatives in Congress in the reconstruction days, and counted ballots
for state candidates as well as for members of Congress, the citizen felt the indignity and assailed it
with resentment. When, however, usurpations may be hidden behind a government so complicated by
checks and balances that the citizen cannot perceive them, the nature of the government may entirely
change and the spirit of the original constitution be lost before he awakes to the danger. Such a form of
government, which hides usurpation and is a constant temptation to usurpation, we certainly have.

Prior to the formation of our National Government the people imposed limitations upon the monarch
or upon some centralized power of the government. Magna Charta, the Petition of Right, the Bill of
Rights, all were imposed as limitations upon the power of the English king. In all modern
parliamentary governments the power of the people in the representative body of the government is
supreme. We alone have limited the power of our House of Representatives to such an extent as to
cripple effective action on their part. A bill introduced in the House of Representatives and there
passed must receive the assent of the Senate, a body elected not by the people but by the State
Legislatures, before becoming a law. If the Senate does assent, it then goes to the President, who can
reject the same giving his reasons therefor. If passed a second time by a two-thirds majority of each
House, the Supreme Court of the United States may still hold it unconstitutional.

The chief value of a constitution in a democratic form of government, such as we are supposed to have,
is to afford ready means for the expression in laws of the will of the people through responsive
legislative action. The best form of party government is found where two parties espouse conflicting
principles and fight out the question of their value in the open. The Constitution of the United States
does not give such free and effective play to public opinion in government.

The checks and balances which it has created make the free expression of the convictions of the people
by a political party almost impossible. In eleven different Congresses since the adoption of the
Constitution both the President and the Senate have been of a different political faith from the House
of Representatives. During a period of eighty-four years of our constitutional history a majority in the
House of Representatives has not been supported by all the other branches of the Government.
Between 1874 and 1896 there were but two years, the Fifty-first Congress, during which the same
party had a majority in all the branches of the Government.*

! Smith, The Spirit of American Government, p. 227.
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Clean-cut issues between parties upon principles of government are impossible with such a
Constitution, whereby the President and the Senate may represent one party, and the House of
Representatives another party, and where both parties, hidden behind Congressional committees, may
be acting collusively. If public opinion upon national questions is to be made effective in government,
the House of Representatives, elected directly by the people, must eventually become the governing
power in this country. Its decay during the last thirty years is an omen of great danger.

We hear much said in these days about the extension of the powers of the National Government by
judicial construction, but no appeal is made by the President and Mr. Root to the people or to Congress
for an amendmentconferring such extension. And why not? Such an amendment cannot be considered
by the people unless two thirds of both Houses of Congress shall deem it necessary and shall propose
the amendment to the People for their adoption, or two thirds of the several states shall call a
convention for proposing the amendment, and in each case it must be ratified by the legislatures of
three fourths of the several states. We are fold that during the fifteen years from 1889 to 1904 435
amendments to the Constitution were proposed in Congress,? and not one passed both Houses. No
force less than the force of revolution can be expected to move this cumbrous machinery. The
President and Mr. Root well know this. They know the difficulties of bringing about an amendment,
and so we are told that the results will be accomplished by the exercise of judicial discretion in the
construction of the Constitution.

Such a constitution, with so many checks and balances, with so many difficulties of amendment, is a
constant temptation to President and Secretary, to Senate and House, to usurp power. Unless the
American People awaken to the danger of usurpation and make one supreme struggle to modify the
conditions on which the Constitution may be amended, we are in imminent danger of an entire change
in our institutions through gradual encroachments upon the power of the states. Our state constitutions
are amended with ease. Many of them provide for constitutional conventions each twenty years to
consider the changes which new conditions have made necessary. But our NationalConstitution
continued from early in the nineteenth century for over sixty years without a single amendment, and
from the Reconstruction Period until the present time without another.

Let us now inquire how this undemocratic Constitution came into existence. Who conceived all these
checks and balances upon the representatives of the people in the lower House, and what
considerations impelled the making of such a Constitution? That the people had no such fear of their
representatives is shown by the fact that the first constitutions of the thirteen states in nearly every case
gave almost unlimited power to the popular branch of the Legislature. In nine states the judges were
appointed by the state legislatures, either with or without the consent of the Council. The appointing
power of the governor was largely restricted in nearly all these states. In six of them this power was
given to the Legislature or to the Legislature and Council. The veto power was given the governor in
only two states, Massachusetts and New York. The Assembly in each state was hampered but little by
executive veto or by the courts. Madison, speaking in the convention which framed the Constitution,
said: "Experience shows a tendency in our government to throw all power into the legislative vortex.
The executives of the states are little more than ciphers; the legislatures are omnipotent.”

England had parliamentary government with Pitt as Prime Minister at the time when our Constitution
was framed, but the English Government of that time was by no means so popular in form as the
governments of the thirteen states. The masses of the people were just as strong then in the sincerity of

2 Smith, The Spirit of American Government, p. 47, note.
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their belief in liberty as we are to-day in the cynicism of our single-hearted faith in riches. They had
staked everything in the world for the vindication of the principles of liberty. No people in the world at
that time would have been so quick to resent and so ready to scrutinize and so brave to fight attacks
upon their liberties. They took alarm at once at a Constitution which they feared would imperil those
liberties. The fear of kings might be a reason why they should erect barriers against the encroachments
of the President, but why they should place limitation after limitation on the powers conferred upon the
House of Representatives elected by their direct vote is not so easily explained. That explanation,
however, is found in the opinions of the men who drafted the Constitution. They had great fear of
popular government, and their fear would seem to have had considerable ground at that time for its
existence.

Democratic spirit of early state governments

We shall not appreciate why the limitations in the Constitution upon popular action were created if we
do not understand clearly the conditions of the people in the thirteen states at the time of its formation.
John Fiske, in his book entitled "The Critical Period of American History," has described fully those
conditions. The characteristic feature of the Constitution, putting limitation after limitation upon
popular action, was a direct result of the reaction which came from popular tumult and popular abuses
during that critical period.

During their seven years' war the 2,500,000 people of the thirteen states had placed nearly 300,000
troops in the field, and had raised $170,000,000. The army, however, had dwindled from 46,901
toward the middle of the war to 13,832 in 1781, and the revenue had dwindled from $22,000,000 to
$2,000,000 annually. But for the timely aid of France the Revolution could never have been successful.
At the end of the war the resources of the country were so exhausted that no money was left to pay the
arrears of the soldiers in the field nor the running expenses of government.

The treaty between the Confederation and England in 1783, while it terminated the war, at the same
time destroyed the foreign commerce of the states. Prior to the Revolution the New England States had
been largely engaged in the carrying trade between the colonies and the West Indies. The building of
ships and the sailing of ships was the great industry of New England. The treaty of 1783 closed the
ports of every English colony to New England ships. The English Navigation Act impaired very
greatly the ability of the Southern and Middle States to export their products. The result was that New
England and the South, without money in gold and silver, with only their continental currency, and
with their trade destroyed, were crippled in all their industries. Suffering intensely from these
conditions, a large body of the people, heavily indebted, subject to judgments and imprisonment for
debt, developed such bitter feelings as to cause the reaction shown by the framers of the Constitution.

By the Articles of Confederation the central government had no power to impose taxes upon the people
of the several states, but depended entirely upon requisitions made upon the states for their proportion
of the supply necessary to meet the demands of government. New Hampshire, North Carolina, and
New Jersey refused to respond to these requisitions. New York, Pennsylvania, and Connecticut were
the only states which responded in full. Of the continental taxes assessed in 1783 only a fifth part had
been paid by the middle of 1785. The Government had become so helpless that it was actually forced
to make loans abroad, not only to pay the interest upon the public debt, but to pay the actual current
expenses of government.
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The several states imposed direct taxes as they do to-day, and also laid duties upon exports and
imports, each according to its own view of its local interests. Connecticut imposed duties upon goods
coming from Massachusetts and from New York, Pennsylvania upon goods coming from Delaware,
and New York upon goods coming from Connecticut and New Jersey. The State of New York raised
from £60,000 to £80,000 by duties upon foreign imports. Connecticut consumed probably one third of
these goods imported, consequently she paid one third of this amount of duties in enhanced prices for
the goods which she purchased from New York. Pennsylvania, Virginia, and South Carolina were each
importing states. Madison quaintly describes the condition of the times as follows: "Some of the states
had no convenient ports for foreign commerce and were subject to be taxed by their neighbors through
whose ports their commerce was carried on. New Jersey placed between Philadelphia and New York
was likened to a ‘cask tapped at both ends," and North Carolina between Virginia and South Carolina,
to a 'patient bleeding at both arms.™

Causes of reactionary spirit of the Constitution

The states shared with Congress the powers of coining money, of emitting bills, and of making
promissory notes legal tender for debts. This power left to the states was the one which brought untold
evil. With little or no gold or silver in the country, with no medium of exchange, bending under their
indebtedness, their commerce destroyed, no markets for their products, exhausted by the great burdens
of the Revolutionary War, and disappointed because liberty had not brought blessings to them, the
people in all the states but Connecticut and Delaware provided for the issue of paper money.

In Rhode Island the farmers gave mortgages on their land for the loan of paper money issued by the
State, and when they tendered the money to a storekeeper in payment for goods he refused to accept it.
Then laws were passed in Rhode Island and in many other states requiring creditors to accept the
money in payment of debts, and, in case of refusal, permitting debtors to go before any magistrate and
tender this money in payment of a debt, whereupon a certificate was given by the magistrate as
evidence of payment. In North Carolina the money was used by the State to purchase tobacco, the
State paying twice the value of it in order to get the people to take the money. Finally, South Carolina,
Georgia, and Rhode Island were driven to pass penal statutes punishing those who would not accept
the money in full payment. So little of currency was there in the country that the people reverted to the
practice of barter, whisky in North Carolina and tobacco in Virginia doing duty as money. Some states
even passed laws permitting their products to be given in payment of debts at a certain price. The result
was mobs in Rhode Island that attempted to intimidate the court in passing upon the constitutionality
of its Legal Tender Act, and an insurrection in Massachusetts which broke up courts and was finally
put down by armed troops.

That this turbulence and passion naturally inspired a very grave distrust of the people in the men who
framed the Constitution is well established. More than fifty years after the formation of the
Constitution the notes of Madison, giving the sentiments of the men who drafted the Constitution, were
published. Then for the first time the world knew what these men thought of the people and why they
created so many limitations upon the action of the House of Representatives. Governor Randolph of
Virginia said in the convention:

"In tracing these evils to their sources every man has found it in the turbulence and follies of
democracy.” George Mason of the same State said: "The injustice and oppression experienced among
us arises from democracy." Roger Sherman of Connecticut thought "that the people would never be
sufficiently informed to vote intelligently on all candidates that might be presented.” Elbridge T. Gerry
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of Massachusetts declared that "the follies which we experience flow from the excess of democracy."
Hamilton, Gouverneur Morris, and many of the other delegates made like expressions.

Reading Madison's notes (the only complete statement of what occurred in the National Convention),
there can be but one conclusion: that the limitations upon the popular branch of Congress were created
because of the deep-seated distrust of democratic government on the part of the men who framed the
Constitution. They believed that a popular majority was a menace to liberty and feared the people, so
they created the Constitution with the idea of making control by the people ineffective. Governor
Clinton, before the convention in New York called for the purpose of considering the adoption of the
Constitution, well said: "I ever lamented the feebleness of the Confederation, for this reason, among
others, that the experience of its weakness would one day drive the people into an adaption of a
constituti%n dangerous to our liberties. I know the people are too apt to vibrate from one extreme to
another."

The conditions resulting from the control by the states of commerce, as permitted by the Articles of
Confederation, were simply intolerable. The National Assembly in 1785 requested the several states to
allow the Confederation to impose duties upon imports of tea, coffee, sugar, and other like articles, to
provide for the current expenses of government. Ten states consented, but attached such conditions to
their consent as made them of no value.

Constitutional Convention

Finally, at a meeting at Mount Vernon, in 1785, of commissioners from the States of Maryland and
Virginia to define their respective jurisdiction, a suggestion was made that a general convention of the
states should be held to provide plans for the common control of all foreign and interstate commerce.
The Legislature of Virginia thereupon sent to the Legislatures of the states an invitation to send
representatives to Annapolis in 1786 to devise common commercial regulations of foreign and
interstate trade. Only the States of Virginia, Pennsylvania, New York, and Delaware responded. With
so few states present the convention at Annapolis deferred action, but through Alexander Hamilton
drafted a report to Congress. Hamilton prepared this report with careful reference to a convention of all
the states, not to amend the Articles of Confederation, but to create an entirely new government, urging
Congress to call a convention to devise "such further provisions as shall appear to them necessary to
render the Constitution of the Federal Government adequate to the exigencies of the Union, and to
report to Congress such an act as, when agreed to by them and confirmed by the Legislature of every
state, would effectually provide for the same.” Congress neglected to act until a culmination of evils
forced them to issue an address to the different states asking that commissioners be sent, and adopting
the language of Hamilton in his report of the Annapolis convention.

In May, 1787, fifty-five delegates, representing all the states but Rhode Island, assembled in
Philadelphia. Mr. Fiske tells us that twenty-nine of these delegates were university men, graduates of
Yale, Harvard, Princeton, Columbia, William and Mary, Oxford, Glasgow, and Edinburgh. Among
the twenty-six who were not university men were Washington and Franklin. John Adams and Thomas
Jefferson were in Europe. Samuel Adams, Patrick Henry, and Richard Henry Lee disapproved of the
convention, and remained at home. The convention selected George Washington for its president.

%1 Elliot's Deb., vol. ii, p. 359.
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The first resolution passed by the convention is in the following words: "Resolved, That it is the
opinion of this committee that a national government should be established, consisting of a supreme,
legislative, executive, and judiciary." Six states, Massachusetts, Pennsylvania, Delaware, Virginia,
North Carolina, and South Carolina, voted for this resolution. Connecticut voted no; New York was
divided. It often has been claimed that the separation of these departments of government in our
Constitution was the result of the teachings of Montesquieu, who had published his "Spirit of the
Laws" about thirty years before the Constitution was adopted. Montesquieu was a great admirer of the
English Constitution, and attributed its success to the fact that there was a division of the government
into executive, legislative, and judicial departments. He held this up to his readers as a model form of
government, and described at great length the advantages to be derived from this separation. From time
to time, later in the debates of the convention, the writings of Montesquieu were referred to, but no
reference to them was made in connection with the passage of this resolution. Certainly Montesquieu
was mistaken as to the real condition of the English Government at the time when he wrote. The men
who framed the Constitution were probably better acquainted with its actual workings than was the
author of the "Spirit of the Laws." They well knew that Lord North, as Prime Minister during the
Revolutionary War, had been controlled by George Ill. They appreciated that the subservient
parliaments of the administration of Lord North represented the estates and the money of the peers and
the influence of the king rather than the great body of the English people, and there is much more
reason to believe that they had in mind the tyranny of George Il in providing for this separation rather
than the teachings of Montesquieu.

Two plans of government were presented to the convention, one known as the Virginia plan and the
other as the New Jersey plan. The Virginia plan had been carefully drafted by James Madison and
given to Governor Edmund Randolph for presentation as the leading representative of the State of
Virginia. The Virginia plan went at once to the root of the whole evil of the Confederation by creating
a new government with power to enforce its decrees upon the people of the states. In the convention in
New York for the adoption of the Constitution, Lansing said: "l know not that history furnishes an
example of a Federated Republic coercing the states composing it by the mild influence of laws
operating on the individuals of those states.” James Madison states that Noah Webster, in the winter of
1784-85, first proposed "A new system of government which should act, not on the states, but directly
on individuals, and vest in Congress full power to carry its laws into effect."* The New Jersey plan
proposed to leave the states instead of the people of the states as the basis of government, thus
permitting the very causes of the existing evils to continue.

The great contest before the convention was over the questions of the control of commerce and of the
institution of slavery in the Southern States. New Hampshire, Massachusetts, and Rhode Island had
united in passing in the Legislatures of each of those states what were known as Navigation Acts,
providing that no goods should be shipped in English vessels, with other provisions tending to destroy
English commerce in our ports. The ships of the New England States transported most of the exported
products of the South. So exceedingly fertile and profitable were the lands of South Carolina that, in
the single port of Charleston, a hundred large ships were loaded yearly with rice and indigo. The
annual exports of tobacco from Virginia alone were 700,000 or 800,000 pounds.

The imposition of duties upon foreign commerce being left with Congress, the South feared that New
England and the Middle States would unite and control commerce against her interests, imposing
heavy freight charges upon her exports and obstructing the importation of goods to her ports by

*1 Elliot's Deb., vol. v, p. 118.

Federal Usurpation by Franklin Pierce
Electronically published by Family Guardian Fellowship http://famguardian.org/




I The Birth Of the Constitution 15

protective tariffs. Massachusetts was the only state in the nation at that time which did not own slaves,
and though slaves were held in all the other Northern States the system of slavery was rapidly dying
out in the North. The Massachusetts delegates, as well as the delegates from Virginia, favored
limitations upon the importation of slaves. The result was that a committee consisting of one delegate
from each state was appointed to adjust the questions of slavery and the control of foreign commerce.
The Southern men insisted that no Navigation Act or act controlling commerce should be passed
without a majority vote of two thirds of the members of each branch of the Congress. The Northern
men, on the other hand, urged that limitations should be put upon the existence of slavery, and that the
evil should be gradually destroyed. The result was a compromise permitting the importation of slaves
until the year 1808, and consenting that commerce should be controlled by Congress upon a mere
majority vote. This compromise was baleful seed for the new nation, producing two of the greatest
evils which this country has ever known. We destroyed slavery by the sacrifice of the blood of a
million men and of billions of treasure, but we continue to allow Congress, by a mere majority vote, to
pass navigation and high tariff acts that obstruct commerce for the profit of manufacturing interests,
and thus we prolong an all-pervasive source of corruption. "By an inevitable chain of causes and
effects Providence punishes national sins with national calamities.”

When James Wilson and Charles Pinckney suggested that the executive power should be intrusted in
the hands of one man, it is said that a profound stillness fell upon the convention and no one spoke for
several minutes, until Washington from the chair asked if he should put the question. Sherman and
other members of the convention spoke of the executive as "nothing more than an institution for
carrying the will of the legislature into effect." After it had been determined that the executive power
should be intrusted to one man, the question of the time of office was discussed and terms of one, two,
three, four, ten, and fifteen years were suggested, but Rufus King of Massachusetts remarked: "Better
call it twenty, it is the average reign of princes."

After four or five weeks of constant sittings of the convention grave doubt existed as to whether any
agreement could be reached. Dr. Franklin, who was not conspicuous for his religious fervor, seeing the
danger and lamenting it, arose and said: "Mr. President: The progress we have made after four or five
weeks' close attendance and continual reasoning with each other — our different sentiments on almost
every question, several of the last producing as many 'noes ' as 'ayes' — is methinks a melancholy
proof of the imperfection of the human understanding — in this situation of this Assembly groping, as
it were, in the dark to find political truth, scarcely able to distinguish it when presented to us, how has
it happened, sir, that we have not hitherto once thought of applying to the Father of Lights to illuminate
our understandings?" He then moved that each session of the convention be opened with prayer.
Hamilton and several of the other members suggested that it was too late a day for this innovation, and
after several unsuccessful attempts to adjourn the convention without acting upon the proposition, it
was at length carried.”

Madison's notes show that again and again expressions were made by members of the convention to
the effect that such language must be used in the Constitution as would not arouse apprehension on the
part of the people that their liberties were being affected lest they reject it. A single instance of the
spirit of many of the men of the convention is shown by a letter written by Gouverneur Morris in
Jefferson's administration. Our country had just secured the great Louisiana Territory from France by a
treaty which provided that the territory should be divided up into states and eventually made part of the
Union. While the right to acquire territory by treaty was conceded, Jefferson believed that it could not

* 1 Elliot's Deb., vol. v, pp. 253, 254.
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be divided into states and received into the Union without an amendment to the Constitution, as his
letters written at the time to Breckinridge, Gallatin, Dunbar, and Nicholas clearly establish. The final
draft of the Constitution was made by Gouverneur Morris, and he, more than any other member of the
convention, was responsible for the wording of each section. Article 4, Section 3, provides: "The
Congress shall have power to dispose of and make all needful rules and regulations respecting the
territory or other property belonging to the United States; nothing in this Constitution shall be so
construed as to prejudice any claim of the United States or of any particular State."

Gouverneur Morris, writing to his friend Henry Livingston with reference to the right of the United
States to purchase this territory and take it into the Union as states, said: "l always thought that when
we would acquire Canada and Louisiana it would be proper to govern them as provinces and allow
them no voice in our councils. In wording the third section of the fourth article 1 went as far as
circumstances would permit to establish the exclusion. Candor obliges me to add my belief that had it
been more pointedly expressed, a strong opposition would have been made."® The leading men of the
state conventions who adopted the Constitution well knew that a democratic republic could not govern
subject races, and that every democracy which had attempted empire had met with disaster. Yet
Gouverneur Morris intended, according to his own admission, to draft this section in such a way as not
to disclose the intent to hold the people of newly acquired territories as subjects, well knowing that if
the intent was understood the Constitution would be defeated.

State conventions for adoption of the Constitution

The Constitution was now sent by Congress to the several states for their consideration and adoption,
and with its submission arose one of the most vigorous struggles upon questions of political principles
which our country has ever seen. The columns of newspapers were filled with articles by writers,
ardent for its adoption or its rejection, who concealed their personalities under such classic and
sonorous names as Cassius, Agrippa, Cato, Casar, or Aristides. The struggle was carried on most
vigorously in Virginia, Massachusetts, and New York, the Constitution being passed in each state only
after long discussion and by very small majorities. Those engaged in commerce and residing in the
cities were uniformly favorable to the Constitution, while those settled in the remoter parts of the states
and engaged in agriculture were quite as uniformly opposed to it. In New York, Albany and Tryon
Counties were arrayed against the southern part of the State. In Massachusetts, Boston and the
surrounding country was opposed by the central and western part of the State. The Constitution never
could have been adopted had it not been for the desperate conditions of the different states at that time.
In Virginia, Patrick Henry, George Mason, Benjamin Harrison and John Tyler (the fathers of the two
future presidents) and James Monroe each opposed its adoption.

Powers conferred upon Congress

Avrticle 1, Section 1, of the Constitution’ provides that "All legislative powers herein granted shall be
vested in a Congress of the United States which shall consist of the Senate and House of
Representatives.” The powers referred to as granted to Congress are limited by the words "herein
granted,” and they are found enumerated in Section 8 of Article 1. No power is conferred upon
Congress except those specified in the seve