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Belkriap v Schxld 161U ;{I@ 16 Sup"Ct 443,-40'L. Ed:'599; U.
S. v Lec106, U. S.:219. 178, C¥!1240, 27 1. Ed.: 1713 Magruder v.
Adnoclation, 219: Fad,J&ALS' C.C. A.x!24., Congieas ‘has 1o power te
grant, and has'not assuméd to‘grant, duthority to the idefendant.collec-
tor to;distrain the _property ¢ of _one person, to make the taxes of another.
Perhaps it, ,could,; were, the propetty‘m }possessmn ‘of the’“t’axpayer,
which is not this case. ‘'See'Sears’v: Cottrell, 5 Mich: 253. :

,[6], Section 3224, R S. (Comip.- St.' §’ 5947), that’ “no ‘siiit’ for the
purpo:e ‘of’ restrammg the}»assessment sor: collection!‘of ;any tax. shall
be maintained in any court,” applleSJtO' taxpayers ‘only, and:who,:thus
deprived of oné rémedy;‘are glven'another by section 3226, R. S; (Comp
St. §:5949), viz. an action to’recover after taxes paid and repayment
denied’ by the Commissioner.:'Nor are.they limited to this. statutory
remedy, but, dfter. takes pgad“'they ‘may have trespass or other action
against the collector. ' See .Ersklne v: {Hohnbach,: 14 Wall. 616, 20 L
Ed. 745; De Lima vi-Bidwéll;:182- U 8.:179,.2F -Sup:-Ct.. 743, 45 L.
Ed, 1041 Paclﬁc Co. v. U S‘ 187 UuS: 453 23 Sup Ct 154 47 L.
Ed 253 K '4-“ _»'2»»' by }bﬁ ™M s G it b Pt

The teveénue’ laws 4ré al codé“ ”sfystem ini regtilation. of tax assess-.
ment and collectlon FThey relate’to taxpayers;:and’ not 'to nontaxpayers.
The ldttér “aré w1thout ‘their' 5cope4‘“No procedure: is: prescribed . for
nontaxpayers and no dttend ?t’&s mad¥ ’to“annul any of their. rights and
remedies in- due ‘cotiFsé b 1aw. [/ With 'therCongress does not -assume.
to deal, and’ ‘they are nelther *of ithe-'subject nor -of .the: object of the
revenue laws. ‘The instant stit: 1§ riot 'to: restrain assessment or. collec-
tion of -taxés of Wise;:but 18 to"enjoiti‘trespass tupon property of .plain-
tiff, ‘and- agamst whom 'no 'Lassessmeént has -been 'made; and Jof. .whom:
no collectlonfls sbught. to Note t0o, theitaxes are inot assessed against -
the’ property This présents a‘W1de1y different: case:than. that wherein:
the person-assessed, or: whose“property‘ is'assessed, seeks:to restrainias-’
sessment or collectxon on the ‘theory‘that 'he oriitiis. exempt from taxa
tion, or that for any ‘reason Jthe tax is 1llegal :

[7] The dtstmctlon’ between ‘persons’ and: things: w1thm the scope of
the‘ revenué laws and:thdse' without them is vital. - See De Lima v. Bid-

well, 182 U.>S.* 176,‘179 21} Sup? Ct"743 45 L. Ed.11041. . To: the

former- ‘only - does“section 13224 ap ply ! (see cases :cited:in Violette . v..
Walst [D. C.] 272 Fed. ’1016), and ‘the ‘well:understood exigencies ‘of
governmeit’ and 'its ‘ reveénues ~and “their: collection. do not: serve :to.
extend it to the latter It is*a ‘shield for official action, not a sword.for
private aggression:  ‘There:is* dictum-to- ‘the : contrary 'in. Sheridan .

Allen, 153 Fed. 569;'82 C:C: 'A:°522; but it’is neither supported by the-

case it cités nor by dny other brought 'to-attention.’!sh

[8]. Markle v. Kirkendall}(D. C.).267: Fed. 500, rténds t6 the conclu-
sion' herein: - It is'not ‘improbable that section: 934, R.::S. (Comp. St
§ 1530), wheérein ‘it’ ‘provides® that' property taken by an officer+‘“under”

_authorxty of any reveriue law” is “!irrepleviable,” is'in “custody-of law,”
ad “sub]ect only to the ordérs ‘and “decrees’ of the courts of the Uriited
Statés haying ]urlSdICtIOIl thereof,”: comemplates the instant case. - The
‘¢ollectar- assumed in"-good ‘faith - 10 distrain property he-believesito be:
‘the-taxpayer’s. --If he peaceably sécures possession:of it (for; if not the-
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taxpayer’s; the owner may-lawfully ;forcibly ,prcverjt),,he_‘is not .bound
to deliver it to any chance claiiant, nor is he subject to be. deprived of.

_it by, replevin before trial., . » .y ewragin?) A
: ’the nontaxpayer owner, however, {s et to bring any ‘ethbs proper
action, the,court; to, determine title, ownership, and possession, the col-
lector having no power to.do so, and the property . “subject only to the

“orders and decrees. of the court,” to be by the court disposed of ‘as jus-
‘tige requires.. See:In re Fassett, 142 U."S. 486, 12 Sup. Ct. 295, 33 L.

‘Fd. 1087 ; De Limna v, Bidwell, 182 U.'S. 180, 21 Sup. Ct. 743,45 L. Ed.

© 1p41. - And this is the course in respect to any property’ in’ custodia
legis, aside from statute. .. ST T
... This trial demonstrating that plaintiff owns and is entitled to ‘posses-:
sion of the property,.and that' the: defendant wrongfully seized it to
make taxes owed by Wise, justice requires-that the sale be enjoined
andthe possession restored to-her. "~ g - :
.. Decree accordingly, and with costs. ~
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JNITED STATES y.- SUGARLAND INDUSTRIES. . . .
* 1 omisiy; (Distriet Court, S: D méias, at Galveston, May 26,1922)
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ff’gsm;‘;mng‘ ‘¢=171—Bllls of lading held to Incorporate demurrage  provisions of
~charter, so as to charge lien on cargo. )

- Bills of lading; two of which: made the consignee or assigns liable for
o freight and demurrage as provided in the charter party, and the others
“;ﬁ of which ‘stated freight and conditions were to be in accordance with the
sfor charter party, which took precedence of the bill of lading, were sufficient
Enaig to embody the provisions of the charter party for.demurrage into the bhills
£ % "of lading, so as to charge the cargo in the hands of the consignee‘with a
gﬁﬁl'lien‘-for such demurrage, & i e e R s
_‘:"Zfz‘?'Sh‘ipﬁlﬁg"@:‘lﬁME\iidence"h’eld'“ito show :vessel’s  equipment would permit

-%?B‘F‘J»discharge.at;charten rateu it wosfodens, Do oLl IR ‘
{ 00si:;Evidence. on a libel -for demurrage. held to show that the vessel's equip-
r ment was sufficient, if manned with competent labor, to have discharged
; the vessel at the rate required by charter, and that the delay was due to
125 theinefficiency of the labor.employed.::-: -:: R
%‘;’3$[_Shlpping &> 177—~Vessel's capacity for. discharging includes capacity of laborers
Qyi}‘-glt;:must. furnish as well as of equipment. . S _ ,
?’.jﬁ;f‘}ﬁ.S_itlc&the vessel is under obligations to furnish the labor for discharg-
fiuv ing the cargo, a provision in the charter party extending the lay days,
See oo if the vessel is unable to discharge at the rates provided, is not limited to
“gfl'_ﬁ-caéés where :the vessel's .equipment is insufficient to discharge at that
1753 rates but.includes- cases where the lahorers furnished by the vessel are not
i sutficlently, eflicient, because ‘of -general: labor conditions at the port, to
3 jmpkfa,‘t:he Adischarge at. the required rate. ) ’
;f%‘.i&;: "'13“'&."‘:.7 " TR L 3eis tegad . Y e . T
' g(I’r‘xi A(i.mpralty; Sfp‘at_'ate‘hbelsiby the United States, as owner of the
.s;lilélz;ir,r‘\shlp_;l‘;:}ke"_f;falrllgj_&m_d five other steamships, against the Sugar-
éa‘x;nd ’In‘dustrleé;to_‘{x_'pcover demurrage., Decree rendered for respond-
b2 nt{.' ISR I R b R i ; : . P [ . "

t‘nﬁ:\"fli'\i'r}? ';'i'; T . vl . H - . . -
E:"—.;aFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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