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only competent Judge to issue the warrant; and
awrit of Error canuct be brought merely upon
his refusal to institute the process.

. By tHE CoURT: We are clearly and unani-
" mously of opinion, that a mandamus ought uot
1o issue. Tt is evident, that the Distrirt Judge
was acting in a judicial capacity, when he de-
termined, that the evidence was not sufficient to
authorize his issuing a warrant for apprehend-
ing Captain Barre: and (whatever might be the
difference of sentiment entertained by this
Court) we have no power to compel a Judge to
decide according to the dictates of any judgment,
54*] but his own, It is *unnecessary, however,
to declare, or to form, at this time, any conclu-
sive opinion, on the guestion which has been so
much agitated, respecting the evidence required
by the 9th article of the Consular Convention.

The Rule discharged.

Cited—b Pet, 207; 14 Pet. 599; 14 Wall. 166; Id. 603;
11.Ctto 700; 3 McArthur 833,

PENHALLOW, et al, versus DOANE's Ad-
ministrators.

Congress, before and after the articles of Confed-
eration, bad authority to institute a Court of Ap-
peals, with jurisdiction to hear and determine all
appeals {row courtaof Admiralty in the respective
States, in cases of capture—~p. 79 to 85, 91, 109, 113.

Being +he highest Court, its decision was final,
and could not be opened or reviewed collaterally
in another cowurt, as o jurisdiction, or errors, or
irregularities-—p. 85, 86, 86, 103, 116.

Congress, during the revolution, bad the supreme
sovereign power of war and peace—p. 80, 95, 111,

e digtrict court had jurisdictipn ot a libel to
carry into execution a decree of the Court of Ap-
peals, in a prize case, after the latter court bas ex-
pired—p. R, 97, 98,

The decree of the Court of Admiralty, or of Ap-
E[fals. in questions of prize, binda all the world—p.

_ The proceedings of a Court of Admiralty being
inrem. the death ot one of the parties, pending the
appeal, but not stated in the record, did not abate
the suit, or avoid the judgment—p. 84, 101, 117.
g,vUn(tiler & pray%r forhgeneral 1'eli%f., the codu;t may
ve damages, though not express rayed for—p.

88, 87, 103, 118. & v . ve °

here there had been erroneouslty a joint award
of damages, the Superior Court may sever and ap-
portion the damages—p. 88, 104,

hatever could be urged in defence in the Court
of Appeals must be brought forward there. or the
party is precluded fromn taking advantage of it af-
ter—p, 88, 101,

A prize agent of the captors, a party libellant,
Who recelved and wrongfully paidout a part of the
Proceeds of the capture, is personally liable there-
Tor—p. 47,88, 118. Iredell, J. contra, p. 105 to 107.

HIS was a Writ of Error, directed to the
. Circuit Cout for the District of New- Hump-
shire. The case was argued from the 6th to the
17th of Febpuary, the Attorney General of the
lmi.tgd Stetes, (Bradford) and Ingersoll, being
Counsel for the Plaintiffs in Error; and Dea-
br, Tilghinin and Lewis; being Counsel for the
efendants in error.

SupREME CoURT oF THE UNITED STATES.

he Case, reduced fo an historical narrative,
by Judge Parterson, in delivering his opinion, |
exﬁlbits these features:
irre‘;f'hls.czms‘e has been much ob.fcured Dy the
gularity of the pleadings, which present a
Hedley nf procedure, partly according to the
%g,mmon. and partly according to the etvil, law.
W€ must cnideavour to extract a state of tlw
" Dall, g,
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case from the Record, Documents, and Acts,
which have been exhibited. '

It appears, that on the 256th of November,
1775 (1 Jour. Congress, 259) Congress passed a
series of Resolutions respecting captures. These
Resolutions are as follow:

‘““ Whereas it appears from undoubted infor-
‘ mation, that many vessels, which had cleared
¢ at the respective Custom-houses in these Col-
‘ onies, agreeable to the regulations established
‘ by Acts of the British Parliament, have, in
*“ a lawless manner, without even the semblance
¢ of just authority, been seized by his Majesty’s
““ ships of war, and carried into the harbour of
Boston, and other ports, where they have been
rifled of their cargoes, by order of bis Majes-
ty’s naval and military officers, there com-
manding, without the said vessels having been
¢ proceeded against by any form of trial, and
¢ without the charge of having offended against
‘any law.

‘“ And whereas orders have been issued in his
Majesty’s name, to the commanders of his
ships of war, to proceed as in the case of
actual rebellion against such of the sea-port
towns and places being accessible to the king's
ships, in which any troops shall be raised or
military works erected, *under colour of [*55
which said orders, the commanders of his
majesty’s said ships of warhave already burn-
ed and destroyed the flourishing and populous
town of Falmouth, and have fired upoun and
much injured several other towns within the
United Colonies, and dispersed at a late sea-
‘ son of the year, hundreds of helpless women
and children, with a savage hope, that those
may perish under the approaching rigours of
the seagon, who may chance to escape des-
truction from fire and sword, a mode of war-
 fare long exploded amongst civilized nations.
“ And whereas the good people of these colo-
nies, sensibly affected by the destruction of
their property and other unprovoked injuries,
have at last detetmined to prevent asinuch as
possible a repetition thereof, and to procure
some reparation for the same, by fitting out
““armed vessels and ships of force. In the exe-
cutior of whicli commendable designs it is
possible, that those who have not been instru-
mental in the unwarrantable violences ahove
mentioned may suffer, unless some Iaws he
made to regalate, and tribunals erected comi-
petent to determine the propriety of captures.
“Tlierefore resolved,

““1. That all such ships of war, frigates,
sloops, cutters, and armed vessels as ave or shall
be employed in the present cruel and unjust
war, against the United Colonies, and <hall fall
into the hands of, or be taken by, the inhabit-
“ants thereof, beseized and forfeited to aud for
““the purposes hereinafter menioned.

‘2. Resolved, That all transport vessels in
the same service, laving on Dhoard any troops.
arms, ammunition, cloathing, provisions, mil-
itary or naval stores of what kind soever, and
all vessels to whomsoever belonging, that shall
be employed in carrying provisions or other
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i “necessaries to the Brifish army or armies, or

“navy, that now are, or shall hereafter he
“within any of the Tnited C'olonies, or any
“goodls, wares, or merchandize for the use of
‘such fleet or army. shall be liable to seizure,
“and with their cargoes shall be contiscated.
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**3. That no master or commander of any |
“vessel shall e entitled to cruize for, or make |

““prize of any vessel or cargo, hefore he shall;
“liave obtained a commission from the Con- |
" oress, or from sucl person or persons as shall
“ he for that purpose appointed, in some one of |
*“the United Colonies. ‘

‘4. That it be and is hereby recommended |
““to the several legislatures in the United Colo-
nies, as soon as possible, to erect Courts ofJ
“Justice, or give jurisdiction to the courts now :
in being, for the purpose of determining con- |
© cerning the captures to be made as aforesaid, i
56%] *and to provide that all trials in *sucl
ease be had by a Jury under such qualitica- |
“tons, as to the respective legislatures shall
" seem expedicnt.

5. Thatall prosecutions shall be commenced |
*in the court of that Colony, in which the cap-|
*tures shall be made, but it no such court he |
“at that time erected in the said colony, or if:
““the capture e made on .open sea, then the!
*“prosecution shall be in the court of such Col-|
“tony as the captor may find most convenient;
““provided that nothing contained in this reso-
““lution shall be construed =0 ¢ to enable the
““captor to remove his prize from any Colony |
“competent to determine concerning the seiz-
‘“ure, after he shall have carried the vessel so !
“seized within any harbor of “the same. i

**6. That in all cases an appeal shall be al-|
“lowed to the Congress, or such person or per- |
‘" sons as they shall appoint for the trial of ap-
‘‘peals, provided the appeal be demanded within
“five days after definitive sentence, and sueh
“appeal be lodged with the secretary of Con-
*“gress within forty days afterwards, and pro-
" vided the party appealing shall give security
“ta prosecute the said appeal to' etfect, and iu .
“case of- the death of the secretary during t.he}
“recess of Congress, then the said appeal to be
“lodged in Congress within twenty days after
“* the-meeting thereof, ‘

7. That when any vessel or vessels, <hall
“be fitted out, at the expehce of any private!
‘‘person or persons, then the captures made,
““shall be to the use of the owner or owners of
“the said vessel or vessels; that where the ves-
“sels employed in the capture shall be fitted |
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Colondes of Newr- Humpshire, d&c. and o Hgned
by the President of Cungress.

That, on the 3d July, 1776, the Legislature of
New-Hionpshire, *passed au act for the [*57
trial of captures; of which the part material in
the present controversy, is as follows:—

““ And be it further enacted, That there shal]
Le erected and constantly leld in the town of
Portsmonth, or some town or place adjucent, in
the county of Rockinghain, a_court of justice,
by the name of the Court Muritime, by such
able and discreet person, as shall be appointed
and conmmissioned, by the Council and Assem-
Wy, for that parpose, whose business it shal! be

| to take coguizanee, aud try the justice of any

capture or captures, of any vessel or vessels,
that have been, may or shall be taken. by any
person or persons whomsoever, and brought
into thig colony, or any recaptures, that have or
shall be taken and brought thereinto. ‘
“And be it further enacted, That any per-
son or persons Who have been, or shall be con-
cerned in the taking and bringing into this col-
ony, auy vessel or vessels employed or offend-
ing, or be the property as aforesaid, shall
jointly, or either of thiem by themselves, or by
their attornies, ov ageuts, within twenty days
fter being pessessed of the same in this Colony,
file before the said Judge, a libel in writing,
therein giving a full and ample account of the
time, manner, and cause of the taking such
vessel or vessels. Butin case of any suclr ves-
sel or vessels, already brought in ‘as aforesaid,
then such libel shall be filed within twenty days
next after the passing of this act, and at the
time of filing such libel,-shall also he filed, ull
papers on board such vessel or vessels, to the
intent, that the Jury may have the behefit of
the evidence, therefrom arising.  :And the judge
shall as snon as niay be, appoint a day to try by
a jury, the justice of the capture of such vesdel
or vessels, with their appurtenances and cargoes;
and he is hereby authorized and empowered to
try the same, - And the same judge shall canse
a notitication thereof, and the name, if kuown,
aud deseription of the vessel, so brought in,
with the day set for the trial thereou. to Be ad-
vertised in soine newspapers printed in the said
Colony (if any such paper there be) twenty days
before the time.of the trial, and for want of

‘“out at the expence of any of the United Colo- [ such paper, then to cause the same notification
“nies, then one third of the prize taken shall | to be atfixed on the doors of the Town-House,
““be to the use of the captors, and the remain- | in said Portsmowuth, to the intent that the owner

' ing two thirds to the use of the said Colony,
““and where the vessels so employed, shall be
‘“fitted out at the continental charge, then one
¢“third shall go to the captors, and the remain-
“ing two thirds, to the use of the United Colo-
‘‘ nies; provided nevertheless, that if the capture
"‘be a vessel of war, then the captors shall be
“entitled to one half of the value, and the re-
“ mainder shall go to the colony or contivent as
“* the case may be, the necessary charges of con-
‘' demuation of all prizes being deducted before
‘“distribution made.”

That, on the 23d March, 1776, Congress re-
solved that the inhabitants of these colonies he
permitted to fit out armed vessels, to cruise om
the enemies of the United Colonies,

That, on the 2d April, 1776, Congress agreed
on the form of a commission to commanders of
private ships of war; that the commission run
in the name of the Delegates of the United !
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of such vessel, or any persons concerned, may
appear and shew cause (if any they have) why
such vessel, with her cargo and appurtenances,
should not be condemned as aforesaid. And
the said Judge shall, seven days hefore the day
set and appointed for the trial of such vessel, or
vessels, issue his warrant to any constable or
constables within the county aforesaid, com-
manding them, or either of them, to assemble
the inhabitants of their towns respectively, and
to draw out of the box, in manner providpd
for drawing jurors, to serve at the Superior
*Court of Judicature, so many good and [*58
lawful men as the said Judge shall order, not
less than twelve, nor exceeding twenty-four;
and the constable or constables shall, as soon as
may be, give any person or persons, so drawn
to serve on the jury in said Court, due notice
thercof, and shall make due return of lis doings
therein to the said Judge, at or before the day
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—
set and appointed for the irial. And the said
* . jurors shall be held:to serve on the trial of all
such vessels as shall have been. libelled before
the said Judge, and the time of their trial, pub-
lished, at the time said jurors are drawn, unless
the Judge shall see cause to discharge them, or
either of them before; and if seven of the jurors
shall appear and there shall not be enough to
compleat the number of twelve (which shall be
a pannel) or if there shall be a legal clhallenge,
to any of them, so that there shall be seven, and
not a pannel, it shall and may be lawful for the
Judge, to order his clerk, the sheriff, or other
proper officer, attending said court, to fill up
the jury with good and lawful men present;

and the said jury wlen so filled up, and impan-

nelled, shall be sworn to return a true verdict,
on any bill, claim, or memorial which shall be
committed to them according to law, and evi-
dence; and if the jury shall find, that any ves-
sel or vessels, against which a bill or libel is
committed to tllem have been offending, used,
employed or improved as aforesaid, or are the
property of any inhabitants of Greal- Britain as
aforesaid, they shall return their verdict thereof
to the said Judge, and he shall thereupon con-
demn such vessel or vessels, with their cargoes,
.and appurtenances, and shall order them to be
disposed of, as by law is-provided: and if the
jury shall return-a special verdict, therein set-
ting forth certain facts, relative to such vessel
or vessels (a bill against which is committed to
them) and it shall appear to the said Judge, by
said verdict, that such' vessel or vessels, have
been infesting the sea coast of America, or nav-
igation thereof, or that such —vessels have been
employed, used, improved, or offending, or are
the propérty of any inhabitant, or inhabitants
of : Great-Britain, as.aforesaid, he, the said
Judge, shall condemn such vessel or vessels,
and decree them to be sold, with their cargocs,
and appurtenances, at public vendue; and shall
also order the charges of said trial and condem-
nation, to be paid out of the money which such
vessel and cargo, with her appurtenances, shall
sell for to the officers of the court, according to
the table of fees, last established by law of this
Colony, and shall order the residue thereof to
be delivered to the captors, their agents, or at-
torneys, for the use and benefit of such captors,
and others concerned therein: and if two.or
more vessels (the commanders whereof, shall be
properly commissioned) shall jointly take such
vessel, the money which she and her cargo
shall sell for (after payment of charges as afore-
59%*] said) shall *be divided between the cap-
tors in proportion to their men.” And the said
Judge is hereby authorized to make out his pre-
cept, under his hand and seal, directed to the
sherift of the county .aforesaid (or if thereto re-
- quested by the captors or agents to any other
person to be appointed. by the said Judge) to
sell such vessel and appurtenances, and cargo,
at public vendue, and such sheriff or other per-
son after deducting his own charges for the
same, to pay and deliver the residue, according
~ tothe decree of the said Judge.
: “And be it enacted by the authority afore-
: said; That any person or persons, claiming the
whole, or any part or share, either as owner or
captor of any such vessel, or vessels, against
which a libel is zo filed, may jointly, or by
themselves, or by their attornies or agents, five
Dall. 8,
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days before the day set and appointed for the
trial of such vessel or vessels, file their claim
before the said Judge; which claim shall be
committed to the jury, with the libel, which is
first filed, and the jury shall thereupon deter-
mine and return their verdict, of what part or
share suclr claimant or claimants, shall have of
the capture, or captures; and every person or
persons who shall neglect to file his or their
claim in the manner as aforesaid, shall be for-
ever barred therefrom.

‘“And Dbe it further enacted by the authority
aforsaid, That every vessel, which shall be
taken and brouglt into this Colony, by the armed
vessels of any of the United Colonies of America,
and shall be condemned as aforsaid, the proceeds
of such vessels and cargoes, shall go and be,
one third part to the usc of the captors, and the
other two thirds, to the use of the colony, at
whose charge, such armed vessel was fitted out.

-““And where any vessel or vessels shall be
taken by the fleet and army of the United Col-
onies, and brought into this colony, and con-
demned - as aforesaid, the said Judge shall dis-

“tribute and dispose of the said vessels, and car-

goes, according to the resolves and orders of the
American Congress.

‘“ And whereas, the honorable Continental
Congress have recommended, that in certain
cases an appeal should be granted from the
court aforsaid.

‘“Be it therefore enacted, That from all

judgments, or decrees, hereafter to be given in

the said court maritime, on the capture of any
vessel, appurtenances or cargoes, where such
vessel is taken, or shall be taken by any armed
vessel, fitted out at the charge of the United
Colonies, an appeal shall be allowed to. the
Continental Congress, or to such person or per-
sons, as they already lhave, or shall hereafter
appoint, for the trials of appeals, provided the
appeal be demanded within five days, after
detinitive sentence given, and such appeal shall
be lodged *with the Secretary of the [*GO
Congress, within forty days afterwards; and
provided the party appealing, shall give secur-
ity to prosecute said appeal with effect; and in
case of the death of the Secretary, during the
recess of the Congress, the said appeal shall
be lodged in Congress, within twenty days, af-
ter the next meeting thereof; and that from the
judgment, decrees, or sentence of the said
court, on the capture of any vessel, or cargo
which have been or shall hereafter be brought
into this colony, by any person or persons, ex-
cepting those who are in the service of the
United Colonies, an appeal shall be allowed to
the superior court of Judicature, which shall
next be held in the county aforesaid.

“*And whereas no provision has been made
by any of the said resolves for an appeal from
the sentence or decree of the said Judge, where
the caption of any such vessel or vessels may be
made by a vessel in the service of the United
Colonies, and of any particular colony, or per-
son together:

‘“ Therefore be it enacted by the authority
aforesaid: That in such cases, the appeal shall
be allowed to the then next superior Court as
aforsaid: Provided the Appellant shall enter
into bonds with sufficient sureties to prosecufe
his appeal with effect. And suchi superior
Court, to which the appeal shall be, shall take
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cognizance theveof, in the same manner as if
the appeal was from the inferior Court of Com-
mon Pleas, and shall condemn or acquit, such
vessel or vessels, thelr cargoes, and appurten-
ances, and in the sale, and disposition of them,
proceed according tothisact. And the Appellant
shall pay the court, and jury, such fees as are
allowed by law in civil actions.”

That, on the 30th Janwuary, 1777, Congress
resolved, that a standing committee, to consist
of five members, be appointed,” to liear and de-
termine upon Appeals brought against sentences
passed on libels in the courts of Admiralty in
the respective states. : :

That Joshiea Stackpole, a citizen of New-Hamp-
shire, commander of the armed brigantine
called the M'Clary, acting under the commis-
sion and anthority of Congress, did, in the
month of Octuber, 1777, on the high seas, cap-
ture the brigantine Susanza, aslawful prize.

. That Jokn Penhallow, Joshua Wentworth,
Amme R. Cutter, Nathaniel. Folsom, Samuel
Sherburne, Thomas Marti, Moses Woodward,
Niet M’ Intive, (Feorge Turaer, Richard Champ-
ney, and Robert Furness, all citizens of New-
Haummpshire, were owners of the brigatine
M Clary. ’

That George Wentworth was agent for the
captors,

That, on the 11th Novemsber, 1777, a libel was
exhibited to the Maritime Court of New-Hamp:-
6G1%] shire, in the names: of John* Penhal-
lote and Jacob Treadiwell, im behalf of the owners
of the M Clary, and of George Wentworth,
agent for the captors agaimst the Susann, and
her cargo; to which claims were put in by
FElishe Doane, Isaich Downe, and James Shep-
herd, citizens of Massuchusetts:;

That, on the 16th Decenzber, 1777, 4 trial was
had DLefore the said court, when the Jury found
a verdict in favor of the: Libellants; where:
upon judgment was rendered, that the Susainia,
her cargo, &c. should be forfeited, and deemed
lawful prize, and the saine were thereby order-
ed to be distributed according to law. )

That an appeal to Congress was, in due time,
demanded, but refused by the said court,
because it was contrary to the law of the State,

That then the said Claionants prayed an ap-
peal to the superior Court of New Hampshire,
which was granted.

That, on the first Tuesday of September, 1778,
the superior Court of New Hampshirve, pro-
ceeded to the trial of the said appeal, when the
Jury found in favour of the Libellants; that
thereupon the court gave judgment, that tlie
Susannae, with her goods, claimed by Elisha
Doane, JIsaiah Doune, amd James ohepherd,
were forfeited to the Libeflants, and the same
were ordered to be sold at public vendue, for
their use and benefit, and that the proceeds
thereof, after deducting the costs of suit, and
charges of sale, be paid to John Penhallow and
Jacob Treudcell, agents for the owners, and to
George Wentworth, agent for the captors, to be

by them paid and distributed according to law.

That the claimants did, im due time, demand
an appeal from the said semtence to Congress,
and did also tender sufficient security or cau-
tion to prosecute the said appeal to effect, and
that the same was lodged in Congress, within

forty days after the definitiwe sentence was pro-
510 : i
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S
nounced in the superior court of N Hﬂm@'_
shire,

That, on the ninth of Oetober, 1778, a peti-
tion from Elisha Doune was read in C'ongresg
accompanied with.the proceedings of 2 Corart

{ of Admiralty for the State of New Hampshim

on the libel, Treadirell and Peilallow, vermug
brig Susanna, &c. praying, that he may be ml-
lowed an appeal to Congress; threupoh it was
ordered, that the sdme be referred 10 the copn-
mittee on appeals. Fouwrth Juurnal of Congress
586. ’

That, on the 26t June; 1779, the commis-
sioners of appeal, or the Court of Comniissicnems
gave their opinion, that they had jurisdiction -rof'
the cause.

That the articles of confederation hear duate
the 9th July, 1778, and were ratifled by all tihe
states on the 1st Mareh, 1781,

*THat, by these articles, the Unifed [*€:2
States were vested witlh the sole and exclusiwe
power of establishing courts for receiving amd
determining finally appeals in all cases of cuHyp-
ture. .

That such a court was established, by tise
style of ‘“The Court of Appeals in cases sf -
‘“capture.” By the commission, the Judgws
were ‘‘to hear, try, and determine all appesilss
““ from the Courts of Admiralty in the Stiaties
‘“ respectively, in cases of capture.” 6k Jowwr-
nal of Congress, 14, 21, 75. ’

That, on the 24th  Mny; 1780, Congress
solved, “* That all matters respecting appeals
cases of capture, now depending before Com-
gress, or the Commissioners of Appeals, consist-
ing of Members of - Congress, be referred to tha
newly erected Court of Appeals, to be ihewr
adjudged and determined according to law,

That in the month of September, 1783, e
Court of Appeals, before whomn appeared tise
parties by their advocates, did, after a fasll
hearing and solenn- argument, finally adjodize
and decree, that the sentences or decrees passesd
by the inferior and superic~ Courts of Judicua-
ture of New Hampshire, so far as the samse
respected Elishe Doone, Isainh Doane, amd
James Shepherd, should be revoked, reversed,
and annulled, and that the property, specified i
their c¢laims should be revoked, and that thse
parties each pay their own costs on the’ saikd
appeal.

Here the cause rested till the adoption of thse
existing Constitution of the United States;. ex
cept an ineffectual struggle before Congress, ein
thie part of New Hampshire, and an unavailiesg
experiment, at common law, to obtain redres:s
on the part of the Appellants, After the organii-
zation of the judiciary under the present gav-
ernment, the representatives of Elisha Doane,
who was one of the Appellants, exhibited -2
libel in the District Court of New Hampshire:,
which was legally transferred to the Cire
Court, against Joan Penhallow, Joshua Weni-
worth, Ammi R. Cutter, Nothaniel Folsom, Seasi-
uel Sherburne, Thomas Martin, Moses Woust
ward, Niel M‘Intire, George Turner, Richaril
Champley, Robert Furness, & George Wentworth:.

This libel, after setting forth the proceedings
in the different courts, states, that the briga
tine Susanna, with her tackle, furniture, appare:
and cargo, and also the monies arising from the¢
sales thereof, came, after the capture, to thee
hands and possession of Jeshua Wentworth, avsd

’ Dall. &
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George Wentworth, whereby they became liable

~for the same, together. with .the captors and

. Court. of Appeals into execution,

owners. That after the death of Elisha Doane,
letters of administration of the personal estate
of the said Hlisha were granted to Anna Doane,
his widow, and  Isuiah -Doane, and that the
widow afterwards intermarried with David Stod-
dard Greenough. The libellants pray process
63%] against thie respondents *to.shew cause,
why the “decree of the Court of Appeals should
not be carried into execution, and they also
pray, that right and justice may be doune in the
premises and that they may recover such dam-
ages as they have sustained by reason of the
taking of the Suswnna.

The Respondents, protesting, that they never
were owners of tlie M‘Clary, and that they
have mone of the effects of the Susanna, nor
her cargo in their possession, say, that the Su-
sanne was in the custody of the Marshal, and,
upon the final decree of the superior Court of
New EHampshive, sold for the henefit of the
owners and Mariners of the M*Clery, and dis-
tributed among them according to law; that
the deeision of the said court was final; that no
other eourt ever had, or hath, or ever can have
power to revoKe, reverse and annul the said
decree, and, in a subsequent part of the plead-
ings, that the District Court of New Hanmpslire
hath- o authority to carry the decree of the
or to give
damages. - -

To this sort of plea and answer, neither and yet
both, the Libellants reply, that the matters con-
tained-in their libel are just and true, and that
they are ready to- verify and ‘prove the same;
that the matters and things alledged Ly the Re’
spondeuts are false and urmue* that the Court
of Comsmissioners, and Court' of Appeals were
duly -constituted, and had jurisdiction of the
subject-matter; that no other Court hath orcan
have anthority to draw into question the legality
of their decisions, and that the District Court of
New Heampshire hath jurisdiction.’

I have extracted and consolidated the material
parts of the libel, plea, answer, replication,
rejoinder, sur-rejoinder, &c. if they may be so
termed, without detailing the .allegations of the
parties as they arise in the course of procedure,

Upon these pleadings thie parties went to.a
hearing before the Circuit Court of New Hamp-
slire, which, after full consideration, decreed,

that the Rerondeuts should pay to the leel-v

lants their damages and costs, occasioned by
their not complying with the decree of the
Court of Appeals: the quantum of which to be
ascertained Dy Commissioners. This interlocu-
l10r9V sentence was pronouncesd the 24th Ocfoder,

193,

The Commissioners reported, that the Su-
$enna, her cirgo, &e. were, on the 2d Getober,
1778, being the assumed time of \ale worth

£3,895 14 10

That they caleulated thereon
6 years interest, viz. from the
3(1 Octuler, 1778, to 2d. Uctober,

1794, amounting to 5,659 17 4
£11,555 12 2
*On this rf'port being affirmed, the Cir-
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- €uit Court pronounced their definitive sentence ¢

o0 the 24th October, 1794, “‘that the Libellants
Tecover against the Respondents the sum of |
Dail, 3,
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38,518 dollars and 69 cents, damages, and 154
dollars and 30 cents, costs. The Respondents,
conceiving themselves aggrieved, have removed
the cause before this court for revision.”

following errors:

tices of the Supreme Court of the United States,
to be holden at the City of Philadelphia, on the
first ‘Monday of February in the year of our
Lord, one thousand seven hundred and ninety-
five, John Penhalloe, Joshua Wentworth, Amms
Rukammnah Cutter, ‘Nathaniel Fulsom, bamuel
Sherburne, sen. Thomas Murtin, Moses Wood-
scard, Neal M Intire, George Turner, Richard
Lhampney, Bobert Furness, and George Went-
aeorth, Plaintiffs in error, agamst Dawvid Stod-
dart G/-enough and Anna his wife, and Jsaiak
Doane, Administrators of the estate of Elwsha
Doane, deceased, Defendants.

“HuMBLY SHEW, that in the Record .and
Process aforesaid, hereto annexed, and in pass-
ing the final Decree, it is manifestly erred in
this, viz.  That wlereas it was decreed in
favour of the said David Stoddart Greenough,

decree ouglit to have been in favour of the said
John Perhallow, and others, the Plaintiffs:—
and for other and further Errors, they assign
the following, viz,

< Firstly. Tlmt by said decree it was order ed,
that the said Johsn Penhallow and others, Plaint-
iffs, be condemned in damages for their not
performing a certain decree of a Court claiming
Appellate jurisdiction in prize causes, held in
the City of Philadelphin, on the seventeenth day
af Septewber, Anno Domini, 1783, when, in fact,
the said last mentioned Court .had no juris-
diction power, or authority whatever, by lasw,
to make and pass the said decree; and that the
sadd decree was illegal and a nullity. .

“Secondly, That there is also manifest Error
in this, viz. That if the said last mentioned
Court had at the time of their passing.'said
decree, Appellate jurisdiction of said cause, yet
said decree was altogether erroneous and impos-
sible to be perfor med or executed, because, (as
by the said Greenough’s and others own shew-
ing, in their libel aforesaid) the said Elishe
Doane was, at the time of making and passing
the said decree, viz. on the seventeenth day of
September, Anno Donine 1783, and long before
i that time, dead; when, by the same decreg, it is
ordered that restoration of said property be made
tn said Elishe Doane.

“Thirdly. There is also manifest error inthis,
viz. That said cause was not brought before

appomtcd to hear and try appeals in prize caus-
es, according to the Resolve of Congress, but
repugnant thueto viz. by way of compl’unt
'and that no appeal from the said decree. of
sgaid Court of New Humpshire, was allowed by

- the same Court, or by Congress.

ﬂnuthh/ There isalso manifest error in this,

viz. That in and by the said libel upon which
| the decree aforesaid in said Circuit Courtis made,

- damages. for not performing the decree of said
Court of Appeals, are not prayed for—where-
i fore, the said Circuit Court ought not to have

i i decreed or condemned the Plaintiffs in damages
as is done by said final decree.
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The Record being returned, the Plaintiff in .
error on the 2d February 1798, assigned the

To the Chief Justice.and the Associate Jus-

and Anne his wife, and Lsaich Doane, the said

Congress, or the Commissioners by them [*65
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Firtldy. Tliere is also manifest error in this,
viz. That said tinal decree of said Circuit Court,
wasnot made upon a due trial and examination
of the merits of the capture of tlre said Brigantine
Susa e, her tackle, apparel and furniture, and
of the goods, wares, and merchandizes, and of
the evidences or proofs which might have been
adduced by the Plaintiffs i error 1f such trial
liad been- had.,  But the decree ot the Court of
Appeals was received and admitted as the only
evidence of the right of c¢laim ot the sald Gresn-
angh and others, the libellants, to the said Brig-
antine; lier tackle, appareland furniture, and of
the said goods, wares and merchandizes, con-
demed, and of the illegality of the capture
and condemmation aforementinned in said libel,
whicl is contrary to the usage and customs of
Admiralty, Maritime and Prize Courts, and al-
together unwarranted by law.

Sivthly. There is manifest érror also, in this,
viz.—That Dy the shewing of the said Libel-
lants, the monies arising from the sale of said
brigantme and cargo, &ec. were paid to thesaid
Joshua Wentworth and (eorge Wentworth as
agents, to be distributed according to law, viz:
one half to the owners of the said privateer,
M Clary, and the other to the captors, viz. to the
officers and seamen on hoard, which were distrib-
uted accordingly. Whereas in fact by said final
decree, they the Plaintiffs in error, and Joshua
and Georye as agents, and the other Plaintifts as
owners, are made liable, and condemned in.full
damages for the whole value of said brigantine,
lher tackle, apparel, and furaiture, and of said
goods, wares and merchandizes, whielt is alto-
gether illegal. -

Seventhly. There is also manifest errorin this,
viz.—That it does not appear by the copy of
the record of said Court of Appeals, filed and
used in this cause, how thesame cause, in whicli
that court decreed as aforesaid, came before said
court, or waslegally instituted, or had day there-
in, at the time of passing said decree.

Eighthly. There is manifest error in this, also,
viz.—That said Circuit Court, in passing said
66*] final decree, and in all the *Admiralty
proceedings in- the sume, actéd and proceeded as
a Court of Admiralty, when as such, they, by
law, had no jurisdiction of said cause, and could
not legally take cognizance thereof,

WHEREFORE, for these and other errors inthe
record and process, and final decree aforesaid,
of the said Circuit Court, the said Plaintiffs in
error, pray, That the final decree aforesaid, of
the said Circuit Court, may be reversed, an-

nulled, and held to be altogether void, and they i

restored to all things which they have lost.
. JOHNXN S, SHERBURNE.

The defendants replied in nuwllo est erratum;

.and thereupon issue was joined.

Fer the plaintiffs in error, the arguments were
of the following purport.

I. Error. This is a question between citi-
zens of the United States; a citizen of one State
being a citizen of every State. Const. Art. s,
Questions between subjects of different States,
belong entirely to the law of nations. § Bl Com.
69. but between citizens of the same State, the
municipal law, even in questions of prize during
a war, is of supereminent control, 7 Wood. 157
2 Wood. 38 Wood. 454. :Hen. RL Rep. 4 T. Rep.
3 Atk. 195. Parke 166. 180. 2 Bro. 304. But
this appeal was never properly before the Con-
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| gressional Court of Appeals.  Dorne petitioned
i Congress, and Congress referred the petition 1o
i the Committee of Appeals. & Vol Journ. Cong.
133, 167, In the case of the Sundiich Purket,
a committee was appointed, and upon their re.
{ port, Congress allowed the appeal. Regularly,
in the present instance, the appeal ought to have
been allowed by the court below, and the record
lodged with the Secretavy of Congress; or there
should, at least, appear a special allowance of
the appeal by Congress, as in the case of ‘the
Sunicieh Packet, and not a mere reference 'to g
comuiittee,  The cowrt of Neew Llompshive, in
fact, refused to allow the appeal; and theap-
pearance of the party in the Congressional Cournt
of Appeals, could not cure any defect, as he
there pleaded directly to the jurixdiction, and
notice signifies nothing against a comipulsory
judgment. The legal, customary, modes to ¢om-
pel the return of a record, by certiorar?, and a
writ of diminution, &e. might have been resort-
ed to, JBoe. Abr. 204, Conset on courts, 187,
There was no privity between the Court of Ap-
peals and the Circuit Court; and an inferior
Court cannot execute the deerees of a superior
Court. 1.80d. 418, 1 Vent. 32, 6 Vin, 373, pl.
2. Esp, 870 1 Lee. 243, Raym. 473, Doug,
580,  Cowp. 175, But had the Congressional
Court of Appeals jurisdiction in this case? That
court is extinct; and imay now be considered in
the light of a foreign court; and the decrees of
foreign courts are regarded on *a footing [*67
of reciprocity. Whether, then, the Congres-
sional Court of Appeals, was, in this instance, a
court of the last resort, 1s the gift of the contro-
versy; and we contend.that it was not, but that
the superior Cowrt of Newe Humpshire, was, by
tlie Jaw of the State, the Court of the last resort.
Ou an appeal, or on’a writ of error, like this, in
the nature of an appeal, the Plaintiff in error
may use every defence which he could have
urged Dbelow; and the authorities evince that
the competency of the court giving the judg-
. ment may be enquired into, 1 Bac. Abr. 630,
| Doug. 5.3 Term Rep. 29, 130, 132. 269. Carth.
| Parke on Ins. 11 State Trials, 222, 232. 2-Dom.
676 Ayl 72. 3. Whether the Congressional
Court had any jurisdiction at all, must depend
on a comparison between the resolves of Con-
gress of November, 1775, and the law of New
Hompshirve, of July, 1776; and to solve that dif-
ficulty, three subordinate questions may be dis-
cussed :—1st. Had Congress evclusive jurisdiction
of prize causes in Npv. 17757—2d. Are their
resolutions on that subject mandatory and abso-
lute; or recommendatory—and 3d. Did they
necessarily imply, and authorize, a revision of
facts, wlich had already been established by the
verdict of a Jury.—

1. Had Congress exclusive jurisdiction of
prize causes in Nov. 17752 If New Hampshire
had any original right to take cognizance of
prize causes, the Plaintiff in error must prevail;
for, in such case, the jurisdiction would be, at -
least, concurrent with that claimed by Con-
gress, But, wherever an alliance is not cor-
porate, but confederate, the sovereignty resides
in each State. Federalist, p. Adams’ Def. 162.
3. . Aud in the histories of Holland and of Ger-
many the rule will be illustrated and confirmed.
1 Montesq. 263, 7 Vol. Encyclopeedia, 709, Ches-
terfield’s Works, 1 vol. Sir William Temple, 114,
Adams Def. 362. . Now, the State’ retained all

: ‘Dall. 8.

ADJUDGED IN THE

2




69 Cases RULED AND
erfy belonged to Congress, and all private prop-
7677 erty tu the State. To manifest, if pos-
sible, more. forcibly the participation ot the
individual states, in the power assumed and ex-
ercised hy Congress, we find that the very

comnissions issued by Congress, were counter- |

siened by the Governors of the rexpective states.
By the law of New-Heampshire, passed in July,
1776, a power
issue letters of marque, &c. and the act of
countersigning the congressional commissions
wils equivalent to the exercise of that power.
In the instructions to privateers, it is, likewlse
ohservable, that Congress anthorise the capto
to proceed to libel and condemn their prizes
““in any court erected for the tuial of maritime
affairs, i any of these colonies.” 2 Journ. Cong.
106, 176, 118, But surely, it is possible for a
state, to delegate the power of Issuing letters of
marque, &c. and yet retain jurisdiction over

prizes brought info her ports; or, reversing the

proposition, to give up that jurisdiction, and
yet retain the power of issuing letters of
marque. A court of appeal is not a necessary
incident of sovereignty. If there be a court
judging by the luw of nations, no complaint
can be made by foreign powers; the rest de-
pends on municipal law. 4 T, Rep. 382, 4 Atk
401, Coll. Juprid. Tt has been questioned, in-

deed, whether any court can decide on the!

which has been captured
under the authority of a different power, from
that by which the court was constituted: but in
the case of a confederated sovereignty, each
member of the confederation muy, undoubt-
edly. give power to the others to decide on
prizes  taken under its separate authority.
Thus, likewise, it appears that France estab-
lished courts in the West-Indies, to deterine
the legality of prizes taken by dwmerican ves-

legality of a prize,

sels, although no article of the treaty provided:

for such an establishment. &5 Jowrn., Cong, 440.
In otlier treaties, however, the case is expressly
provided for, and the judicatures of the place,
into which the prize, taken by cither of the
contracting parties, shall have been conducted,
may decide on the legality of the captures, accord-
ing to the laws and regulations of the States, to
which the captors belong. . Prussian Treaty.
Art. 21,5 4. Duteh Treaty. Avt. 5. Swedish
Treaty. Art. 18. s. 4. But the language of the
articles of confederation demonstrates tle polit-
ical independence, and sepuarate authority, of
the States: * each state retains its sovereignty,
freedom, and independence, and every power,
jurisdiction an
federation expressly delegated to the
States, in Congress assembled.” Art. 3. If, 1n-
deed, the States had not, individually, all the
powers of sovereignty, how could they transfer
such powers, or any of them, to Congress?
Does not Congress itself, by the appointment of
a committee to draft the articles of confedera-
tion; and by its earnest solicitation, that the
71%*] several states would ratify *the instru-
ment; evince a sense of its own political impo-
tence, and of the plenitude of the State an-
thorities? ' Bu, after all, it must be considered
that Doane, the Defendant in error, waved the
appeal 1o Congress, by carrying lis case into
the Supreme Court of New-Hampshire, instead
Y e Xt ot Ve Foae yalinf ty 0T rr e

was given to the Executive to,

d right, which is not by this con-
United |
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an appeal to the congressional court of apy
and the Supreme Court of Mossaelisert
determined in an action of Trover hetweel
same parties, that tlie court of appeals he
jurisdiction in this cause. Sé frex litiim,
" 2. The second subordinate question is-
‘the Resolutions of Congress, respecting

j catsey, wandatory and absolute; or anly e
mendatory ¢ Tn spirit and in tevms the;
no more than recommendatory @ such a
State might at pleasare, either carry into ¢
for reject.  The State, which erected the (
of Admiralty, possessed the power, likewd

<L regulate the Appellate jurisdiction from i

“crees. Thus, the act of Penusylvania moc
Uthe Appellate power in a special manner.
lthe time of appealing; and denied the a
altogether, as to facts found Ly the verdic
jury. The Supreme Court of New-Lon;
was in existence long hefore the Resolutic
Congress were passed; and there s no
tence for Congress to ¢laim a countroulin
appellate, power, upon the judgments, o
crees, there pronounced; though Congress 1
recommend a particular niode of proccedi
convenient and advantageous.  As far
pected Foreigners, New-Hampehire conenr
the opinion of Congress; but rejected it in
i like the present. between citizens.

3. The third subordinate question is— W1
; the Resolutions of Congress, neces ily
and authorise revision of facts, which
already Dbeen established by the verdict
|jtiry ¢ The fair constraction of tlie Resol
lof Congress is, that there shall be an appe
‘poinm of law appearing on *he record.
appeal from a jury is not known here, thor
is familiar in Vewe-England; but even in
! Englond, the appeal is always from one ju
| another jury, and a jury may, in some ne:
proceed on their own knowledge. & BL
vas0. g6, In the case of the Sloop -
(ZVol.p. ) the Chief Justice M'KEaX) w.
cisively of opinion, that an appeal did n
from the Admiralty of the State to the
gressional Court of Appeals, as to facts f
Dy a Jury: and in the same case, the Ge
Assembly expressed the sae opinion, by
instructions to the Delegatesin Congress.
nads 31st of Januwry 1780, After a jury
facts cannot be re-examined oa a writ of 1
3 Bl Com. 330, 367.

*II, Exror. Tt appears on the record
that Deane was dead when the judgmen
given: for, the libel itself sets forth the co
ment of administration to his representatiy
fore judgment; and, although that may 1
conclusive, it is strong evidence of his ¢
upon which the court will decide the fact
Reg. ch. 1p. 264. 3 & 4 Wood. 377. 2 Bac
4 Vin, 429. T. Raym. 465. Tt has been
that even if Doane were dead, it was no ¢
ment, being in a civil law cowrt, 1 Cha. Cl
but the case referred to, as an authority
merely a bill of review, which is not stricfz
and was dismissed. Besides, the person
filed that bill had no prévity, and was Do’
tled to it; and even if he had, the exception ]
lLave been error, notwithstanding the dist
of the bill, It is likewise said, that deatl
0o abatement in an ecclesiastical eourt, L
Wit it je evident fron the authority citec
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herent characteristic of unational sovereignty;
and, it is not denied, that Congress possessed
those powers. As, therefore, the decision of
the question, whether prize or no prize, is a part
of the power and law of war, Doug. 585. 6. and
must be governed by the law of nations, 3 Bl
Com. 68, 69. £ Wooud. 139. 4 Term Rep. 394,
400, 401, it follows, as a necessary consequence,
that if Congress possessed the whole power of
war, it possessed all the parts;—the incidents,
as well as the principal jurisdiction.  Under
this impression, Congress recommended the in-
stitution of prize courts in the several States;
but reserved to ilself the right of appeal; and
its journals are filled with the exercise of powers
derived from the same source, and bhaving
75%] *no greater pretensions. to. validity.,  On
the 2d Meay, 1775, the militia are directed to be
trained for defence. On the 1st Juree, Congress
deelare that they stand on the defensive merely,
and the invasion of Canada by any ef the Colo-
nies is objected to. On the 1dth Jiere, an army
is directed to beraised. On 15th Jwne, a Gen-
eral iz appointed. On the 6th July, war ig, in
effect, declared.  On the Tth Nowember, the
articles of war, inflicting death in certain cascs,
were passed.  On the 25th Now, the resolutions
concerning prizes were adopted. On the 28th
November, rules and orders were established for
the government of the navy.. On the 5th De-
cemnber, provision was made for salvage in the
cuse of re-captured vessels.  Oun the 18t Decen-
ber, a fleet was established.  On 20tk Decemdber,
it was declared that the law of nations should
regulate the proceedings in prize causcs. On
224 December, the Naval Committee act.  On
26th Dee. the United Colonies are pledged for
the redemption of the paper money. On the
23d Mureh, and 24th July, 1776, the equipment
of privateers is authorised. On the 2d and 3d
April, the form of a commission for privateers.
is settled. -On the 4th July, Independence is
declared. On 26th Awug, half pay wag allowed
to disabled officers. . On 5th Septemrber, it wus
resolved that propositions for peace should only |
be made to Congress.  On the 9th September, a
committee is appointed on an appealin the case |
of the schooneyr 7'%ustle, and the stiles of the con-
federation was chauged from ** (Tnited Colo-
nees 7 to CUnited States.”  On 16th September,
additional battalions were raised.  On 20th Sep-
tember, a new get of articles of war were substi-
tuted instead of the former. On the 21st October,
the oath to be taken by ofiicers in the Continental
service was prescribed.  On 30th January, and
8th May, 1777, a standing commitree was ap-
pointed, to hear and determine appeals. On
31st Januwry, a decree of a committee was set
aside on an appeal. On 8th #Huy, a new com-
mission for privateers was settled. On the 14th
October, Congress resolved to retaliate by con-
demning as prize, the enemy’s vessels, brought
in by their own mariners. On the 6th February,
1778, Congress formed a treaty of alliance withi
France. On 9th-July, 1778, the articles of con-
federation werve ratified and signed by all the
. ‘states, except New Jersey, Delaware, and- Mary-
land. " On 27th July, 1778, ncw members were
ddded to the committee of appeads, On 14
Jonuary, 1779, ‘Congress resolved. -that they
‘would not conclude a truce or treaty with Great-
Dritain, without the consent of France. On
the 6th of Murch, the objection to the appel-
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late jurisdiction of Congress, as to facts found -
by a jury, was wurged by FPenpsyliunia in the
case of the sloop defive. On 15th Jan, 1780,
and 24th My, a court of appeals in the case of
captures was instituted.  On 21st Juuary, and
30th March, 1784, the proceedings in the case
of the Susonne. came *hefore Congress, [*76
On 241L Moy, 1780, the stile of the court of ap-
peals was settled,  On 26th June, 1786, a court
of review was fustituted.  After so extensive a
display of power and jurisdiction, it is absurd
to oppose theory: to practice, aud to reason in
the absiract, instead of adopting the evidence
of facts. But on principle ax well ag practice,
the old commissioners of appeals had jurisdic-
tion. *.Congress had an imperfect sovereignty
previous to thie declaration of independence; and
the articles of confederation are only a define-
ment of rights, before vague and uncertain,
The acts of Congress were either performed by
virtue of delegated powers, or of subsequent
ratifications, aud the acquiescence ot the state -
legislatures and the people.  Ou the declaration
of independence, a new body politic was cre-
ated; Congress was the organ of the declara-
tiou; but it was the act of the people, not of the
state legislatures, which were likewise nothing
more than organs of the-people. Having, there-
fore, a national sovereignty, extending to all
the powers of war and peace, including, as a
necessary incident the right to judge of cap-
tares, the copunissioners of appeals were law-
fully instituted; and it ig absurd to say that
both the Federal and Stute governments held
sovereignty in the same points, nor can the
jurisdiction .of the court of appeals that. suc-
ceeded the contmissioners be now guestioned.
There would, indeed, be no end of disputes, if
the judgnients of a Suprenre Court, on the point
of jurisdiction, could be enquired iotp.  Lee on
Cup. 242, Collec, Jurid. 155. 159, 3 Bl. Con.
411,67 1 Bac. Abr. 524 That point was
lawtully before the court of appeals; and the
court of appeals, when they made their decree,
in 1783, were clearly the supreme court of ad-
wmiralty wnder the confederation.  The court of
appeals took the cause up, as it had been left

| by the commissioners of appeals; and not on a

new appeal front New-flampshire; they, there-
fore, virtnally decided, that the comiissioners
of appeals had jurisdiction. If, then, this court
may now enguire into the judgment of the court
of appeals, every district court in the Union
may do the saine; and the controversy would
never be at rest.

The individual States had no right to erect
courts of prize, but under the authority of
Congress, who derived their authority from the
whole people of America, as one united body.
Was it not considered, during the war, by every
man, that Congress were thus vested with this
and all the other rights of war and peace, and
not the individual states? Why, else, was it
necessal'y by a special resolution of Congress,
(4 Apridl, 1777) to give validity to captures made
by privateers bearing commissions issued by
the governor of North Carelina, previously to the
4th of April, 1777? © And on what other princi-

iplé #could that resolution be “transmit- [*77
ited to-each of the United States, 48 alaw in any

prize ‘cause, which may be depending or insti-
tuted in any of the courts therein, and to séture
the condemnation of vessels taken under such

Dall. 8.
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cotnmissions?’  The very privateer that made
‘the capture in question, was commissioned by
Congress; and the usual hond was given by her
owners to the President of Congress: Could,
ther, a privatecr acting under. the commission
af Cungress, be deerned to act under any other
authority; or be governed by ary other laws
than those which Congress had prescribed?
Had New-Hompshire a right to erect courts for
the condemnation of prizes wade by vessels
commissioned by Congress, unless by the au-
thority of Congress, and upon the terms of their
resolutions? .

It is urged, however, that this is a dise be-
tween citizens of the same country; and, there-
fore, not within the general principle: But we
answer, that a citizen of Massec/usetts is a for-
eigner with regard to New-Hampshire. The
law of New-Hampshire, respecting admiralty
matters, passed in 1776, long before the articles

of confederation were ratified: and “till those

articles were ratified, there is no colour to al-
ledge, that the citizens of one state, were citi-
zens of all the rest.  But, if Congress had a ju;
risdiction eo-extensive with the object, they are
alone competent to modify or limit its exercise:
and, when they reserved to thewselves the ap-
peal @n all cases; it is clear that they intended
suappenl should lie as well in cases Letween
citizens, as iu cases between citizens and for-
elgner.
of fact, as well as from the judgment of the
court in matters of law. Nor can the munici-
Pl Jaw of a state, govern the question of prize,
or nu prize, even between citizens; though it
may regulate the distribution of prize moncy,
for,.in that respect, none but the citizens of the
state can be interested.  In the case of the sloop
LAetiee, all the states but Pennsyleanin voted
originally thist the decision should be according
1 the law of nations, and not zecording to the
muaicipal law of the state; and although in the
year 1784, six of the states voied in support of
a different opinion; yet, it musi be recollected
that the lbearing was then er purte; Congress
ware evidently influenced by an apprehension
of the cousequence of enforcing the decree of
the -court of appeals in that case against the

from the verdict of a jury on muatters |

THE UNITED STATES, ki
in the court of appeals, a court of review was
established by Cengress, who might have ex-
amined and corrected it; there is no court that
has now a jurisdiction to'do so; though the error,
if it existed, shownld have been assigned, and
relied on, in the Circuil. Court for the district of
New-Iumpshire. . But, after all, the court may
reject that part of the libel, which states the
administration 1o bave been committed, prior
lo the time of pronouncing the judgment of the
i Court of Appeals. 2 Vin. 404. pl. J (bis.) pl. 5.
ol 7. pl. 9. pl. 17. 1t is not said by the record
that Doane was then dead, but merely that ugd-
minoistration had been granted on his estate,
which is only evidence of his death. On this
point also were cited Brook. 1% Judgment 113.
Sal. 8 pl. 21. Salk. 3. pl. 6. Carth, 118.

IIl.  Ezror:—The argument in opposition
to this assicnment of ertors, hus been antici-
pated in discussiong the first Error.,

1V. Error:—That the Circuit Court gave
dasmages, whereas the judgment of tle Court of
Appeals was for restetution, is not 4 valid objec-
tion. If the Court of Appeals had attached the
party, damages must have been paid before he
would have been discharged:—damages are the
sulistance of the whole proceeding. = Nor is it
exceptionable, that dainages are not expressly
prayed for by the libel; since that.is necessarily
lncluded in the prayer for general relief,

V. Enrror:—That the Circuit Court did ot
enquire into the merits of the original decree,
is surely no legal objection. There were no
merits out of the record, bronght before the
court.. 1f any facts had been offered and re-
jected, a bill of exceptions might have heen
taken. Nor cam this court enquire into the
facts. The law gives an appeal from the Dis-
trict to the Circuit Court; but a writ of error
|'only lies from the Civcuit Conrt to the Supreme
| Court. On a writ of Error, no extrinsic fact
can be enquired into; and the chversity of the
process proves; that it was the intent of the

Legislature to preciude such an enguiry.

*V1. Error:—The damages, it 18 [*79
contended, ought to have beeu several and dis-
‘ tributive, according to the actual receipt of the
different parties; and it is said that a nere

State ot Pennsyleanie, as they lhave been ib this | agent onght. not- to be made responsible, after
ease against the State of New-fampshire, and | e has bone fide paid over the money; but the
the whole proceeding was marked and discol ! ipjury was done by the joiat act of the original
oured witlh want of candor. . Libellants; Wentwortl's paying away the money
1I. Error:—The death of Dvane, under the | which be had received as agent, is denied and
cireumstanices thiat appear on the record, and ] traversed in the replication; lic must hiave had
the law aud practice of the court, did not abate | full notice of the appeal, and, therefore, acted
the appeal.  Every intendment will be made to at his own peril. If, however, the judgment
support a judgwent. 7 Wéls. 2 2 Stra. 1180, Jof the Circuit Court should be deemed errone-
78*] Reeularly, *indeed, a suit abates by the|ous in the mode of decrecing damages, this
death of the party; but the law is notinvaria- | cours will correet it, and give such a judgment
hiy so, where the party dylug is immaterial to | as the court below onght to have done. On
the cause. 7 £q. Abr. 7. The proceeding in’| this peint the following authorities were eited:
thie present case was ¢ rent; and, therefore, the | Dowg. 577, 1 Dall. Rep. 95.
life of the party was not material. Ayl V1iI. Error:—The answer to this assign-
The court refused to examine into an abate: | ment of error was anticipated in the course of
ment by death; in a bill of review for that pur- f the preceding answers.
pose, the decree being made twenty years: VIIL Error:—That the Cirenit Court had
before. 1 Cha. Ca, 122, Nor is there ﬂn‘yj_]'urisdiccion as a Court of Admiralty, has been
abatement by death of parties in a spiritual J decided in the case of Glass et nd. v, the soop
court. 2 Roll. Rep. 15, 2 Lev, 6. And this| Betsey.’
eing a court of civil law, the principle equally | On the 24th of Feb. 1795, the Judges deliv-
applies.  The present record states that the ap- | ered their opinions seréautin.
pellant and appellee appeared Dy their advo-

]
cates; and if any error in this respect occurred
Dall. 3.

) 1.—See ant. p. 4.

23



" prescribed rules for their government:
- gress.conducted all military operations both by

79 CASES RULED AXD

PATERSON, Justice —This cause has been

, much obscured by the irregularity of the plead-

ings, which present & medley of procedure,
pdrtlv according to the common, and partly ac-
cording to the civil, law. We must endeavour
to extract a state of the case from the Record,
Documents, and Acts, which have been cx-
hibited.

(Here the Judge delivered the historical nar-
rative of the cause, with which this report is
introduced, and then proceeded as follows:]

PatursoN, Justice —1 have been particular
in stating - the case, and giving an historical

narrative of the transaction, in’ order that
the grounds of decision may be fully under-
c.tood The pleadings consist of a heap of ma-
terials, thrown together in an irregular manner,
and; if examined by the strict rules of common
law, cannot stand the test of legal criticism,
We are, however, to view the proceedings as
betfore a Court of Admiralty, which is not gov-
erned by the rigid principles of common law.
Order and qv<tematlc arrangement are yo small
beauties in juridical proceedings; and, whatever
may he said to the contrary, it Wll] on fair
investigation, appear, that good ple:wh’ng is
founded on sound logic, and good sense.

In-the discussion of the cause, several ques-
tions have been agitated; some of whicl, in-
volving constitutional pomt\, arc of great im-
portance.

The jurisdiction of the Commissioners of Ap-
1)euls has been guestioned.

80%] *The jurisdiction of the Court of Ap-
peals has been questioned.

These - jurisdictions turning on the compe~
tency of Congress, it has Deen questioned,
whether that l)ody had authovity to institure
such tribunals.

And, lastly, the jurisdiction of the District
Court of New Hampshire hag been questioned.
In every step we take, the point of jurisdic-
r1011 meets as,

1. The question first in ordel’
the Commissioners of Appeals had jurisdiction,
or, in other words, whether Congress, béfore
the ratification of the articles of confederation,
had authority to institute such a tribunal, with
appellate jurisdiction in cases of prize?

Much has been said respecting the powers of
Congress,  On this part of the subject the
counsel on both sides displayed great ingenuity
and erudition, and that too ina stile of elo-
quence equal to the magnitude of the question.
The powers of Congress were revolutionary in
their nature, arising out of events, adequate
to every national emergelcy, and co-extensive
with the object to be attained. Congress

was the general, supreme, and controuling
council of the nation, the centre of union, the
centre of force, and the sun of the political
system. To determine what their powers were
we must enquire what powers they exercised,
Congress raised armies, fitted out a navy, and
Con-

is, whether

land and sea: Congress emitted bills- of credit,
received and sent funba%adoxb and made trea.
ties: . Congress comumissioned privateers to
cruize ao'ambt the enemy, directed wlat vessels
should be liable to (’aptme and brescribed
rules for:the distribution of prizes.” = These
high dcts of sovereignty were submitted to; ac-
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quiesced in, and approved of, by the people of
America. In Congress were vested, because
by Congress were exercised with the approha-
tion of the people, the rights and powers of war
and peace. In every government, whether it
consists of many states, or of a few, or whether
1t be of a federal or consolidated nature, there
musgt be a supreme power or will; the rights of
war and peace are component parts of this
supremacy, and incidental thereto is the ques-
tion of prize. The guestion of prize grows out
of the nature of the thing. If it be asked, in
whom, during our revolution wax, was lodged,
and by whoin was exercised this supreme au-
thority? No one will hesitate for an answer,
It was lodged in, and exercised by Congress;
it was there,or no where; the statesindividually
did not, and, with safety, could not exercise it.
Disastrous would have been the issue of the
contest, if the states, separately, had exercised
the powers of war. For, in such case, there
would have becu as many *supreme wills [¥8 1
as there were states, and as muny wars as there
Jwere wills.  Happily, however, for America,
‘this was not the case, there was hut one war,
and one sovercign will to conduct it.  The
danger being imminent, and c¢onmon, it be-
came mnecessary for the people  ov colonies to
coalesce and aet in coneert, in order to divert,
or break, the violence of the gathering stovm;
they accordingly grew into nniow, and formed
one great pohtmal body, of which Congress
was the directing priociple ahd soul Asto
war and peace, and their necessary incidents,

Congress, by the unanimous voice of the peo-
ple, exercised exclusive ]\111»(11@11011 and stoad,

like Jove, amidst the delties of old, paramount,-
and supreme.  The truth s, that the States,

individually, were not known nor recognized
as sovereign, by foreign npations, nor are they
now; the Sml‘es collectively, under Congress,
ax the connecting point, or head, were n(knoxﬂ
edged by tomlrru powers as sovercign, partic-
ularly in that acceptation of the E(flm wlrich
is applicable to all great national coucerns. and
in the exercise of which other sovereig
would bemore immediately interested ; such, for
instance, as the rights of war and peace, of
naking treaties, and sending and receiving amn-
bassadors,  Besides, everybody must be ameoa-
ble to the authority. under which he acts. If
he aecepts from Congress & commission to
cruize against the enemy, he must he responsi-
ble to them for his conduct. If under colour of
such commission, he had violated the law of
nations, Congress would have been called upon
to muake atonement and redress. The persons
who exercise the right or authority of comis-
sluning privateers, must, of course, have the
right or authority of examining into the con-
duct of the oflicer acting under such conimis-
sion, and of confirming o1 annulling his trans-
actions and deeds. In the present case, the
Captain of the M’ Clury obtained his corimis-
under that conmnission he
crnized on the high seas, and captared the
Susanna, and for the legality of that capture he
must ultimately be - responsible to: Congress; or
their constituted authority. This. results from
the nature of the thing; and, besides, was ex-
pressly stipulated. on the part of Con gress. The
authority exereised . by. Congress in granting
commissions to privateers, was approved and
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-atified Dy the several colonies or states, he-

cause they received ard filled up the commis-
sions and bonds, and  returned” the latter
Congress—New J[am/n}mc did s0, as well as the
rest.

Another circumstance, worthy of notice, is
the conduct of  New Hompshire, Ly her Dele-

gate in Congress, in the case of the sloop
Artive.  Aets of Congress, 6th  Murch, 1779.—

Dy this decision, New Hompshire concurred in
binding the other states. Did she pot also
bind herselfY Before the articles of confed-
eration were ratified, or even formed, a leaguc
82*]of some kind subsisted *among the states
and, whetlier that leagae onrrmatcd in com’
e le or a sort of tacit consent, resulting from
their situation, the exigencies of the times, and
the nature of the warfare, or from alt corahned
is utterly immaterial.  The States, when in
Congress, stood on the floor of equality; and,
until otherwise stipulated, the majority of them
must controul.  In such a confederacy, for a
state to bind others, and not, in similar cases,
be bound herself, is asolecisin,  Still, however,
it is contended, that Nee Heonpshire was uot
bound,
prace,
sisted this supremacy in the
e, But T oam,
that New Ilampshire was bound, aud Cowg
supreme, for the reasons already assigned, and
that she continued to be bonnd, becanse she
continued in the contederacy.
continued to he one- of the federal shiles,
must have been on equal terms, 1 she would
not submit to the cexercise of the act of sover-
eignty contended for by Congress, and the
other siates, ~he should have Swithdrawn her-
self from the confeder .L<)

In this Heaolutwn‘ ol Congress of the 6th of
Meareh, 1779, is contained a course of reasouing
wlich, in my opinion, iscogent and conelusive.
5 Juwr. Cong. 86, 87, 88, 89, 90.

©The comwmittee, consisting of Mr. Floyd,
Mr. Bllery, and Mr. Burke, to whom was re-
ferred the report of the committee on appeais of
January 19th, (779, haviug, in pursuance of
the instructions to them given, examined into
the causes of the vefusal of the Judge of the |
Court of Admiralty for the State of FPeansyl-
o, to earry into execution the decree of the
Court or eommittee of appeals, report,

and their ineidents, because they re-
case of the Susan-

not Congress sovereign as 1o war gnd
:snch person or persons as they may from time

notwithstanding, of opinion,
of Novemdber 25th,
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definitive sentence or deeree, thereby reversing
j the seutence of the court of admiralty, making
a new decree, aud ordering process to [*8 3
*igstie ont, of the court of ddIT‘ll]dltY for the state -
of Pennsylvania lo carry this their decree iuto
L execution.

“That the judge of the court of admiralty
refused to carry into exeention the decree of
the said comumittee on appeals, and has assizned
as the reason of his refusal, that an act of the
legislature of the said state has declared. that
the finding of a jury shall establish the facts in
all trials in the courts of admiralty, without
re-examination or appeal, and that an appeal is
permitted only from the decree of the judge,

“ That having examined the said act, which
1s entitled, ““an act for establishing a Court of
Admiralty,” passed at a session which com-
menced on the 4th of August, 1778, the com-
mittee tind the following words, viz. *‘the find-
ing of a jury shall establish the facts, without
re-examinuation, or appeal,” and in the seventh
section of the same act the following words,
viz. *“in all cases of capturcsan appealfrom the
decree of the Judge of Admiralty of this Stute,
shall be allowed to the Continental Congress, or

“to time appoint for hearing and trying appeals,’

As long as she .
it

That on a libet in the conrt of zulmimlty‘

for the state of Pennsylvania in the
sloop Active, the jury found a verdict in the
following words, viz: ~“oue fourth of the
proceeds of the sloop Active and lier cargo to

the first claimants, theee foarths of the nett, pro- !
ceeds of the said sloop and her cargo to the

libellit and the second ‘claimant, as per
agreetnent between them; which verdict was
confirmed by the judge of the court, and sen-
teace passed thereon.  Frow this sentence or
Iudgnient and verdict, an appeal was lodged
with the sceretury of Congress, and referred to
the conunitiee appointesd by C ongress *to heas
and deterwine finally upon all appeals brouglt
10 Conuress,” from ‘the courts of admiralty of
‘Lh(j weveral States,

*That the said conumittee, after solenin ar-
gument and  tull hearing of the parties by
their advocates, and taking time to coasider
thereof. proceeded to the publication of their
Duall. 3
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“ That although Congress, by their resolulion
1773, recommended it to the
several legislatures, to erect courts for the pur-
pose of <1etummmw concerning captures, and
to provide that all trials in such cases be had
hy u jury, yet it is provided, that in all cases an
appeal shall be allowed to Congress, or to such
persou or persons as they shall appoint for the
trial of appeals:™ whereupon,

“ Lesolred, That Congress, or snch person or
L persons dx thLy appoiut, to hear aud determiue
appeals from the courts of Admiralty, have
necessarily the power to exaniioe as well into
decisions on fucts as decisions on the law, gnd

i to decree finally thereon, and that no finding of

ajury in any court of Admiralty, or court for
determining the legality of eaptures on the high

seas, can ov ought to destroy the right of ap-

pe: 1!, and the re-examination of the facls reserved
| to (unuu«s

“That no act of any one state can or ought
to desiroy the right of appeuls 10 Congress, in
the sense above declared:

““That Congress is by these United Stotes, in-
vested with the supreme sovercign power ot war
and peace:

“That the power of executing the law of na-
tions is essential to the sovereign supreme pow-

ter of war and peace:

I

[the law of nations,

“That the legality of all captures on the high
seas onwst be determined by the law of nations:

“ That the authority ultimately and finally to
decide on all matters and questions touebing
does reside and s vested in
the sovereign supreme power of wur and peace:

#*< That a controul by appeal is neces- [*84
sary, in order to compel a just and uniforn ex-
ceution of the law of nations.

*That the said controul must extend as well
over the decisions of juries, as judges; in conrts
for determining the legality of captures on the
sea; otherwise the juries would be possessed of
the ultimate supreme power of executing the
law of nations in all eases of captures, and

might, at any time, exercise ihe sume in such
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manner,
trouled;

18 to prevent a possibility of being con-
aconstruction which {nvolves many in-

conveniences and absurdities, destroys an essen- |

tial part of the power of war and peace entrust-
ed to Congress, and would disable the Congress
of the United States, from giving satisfaction to
foreign nations coniplaining of a violation of
neutralities, of treaties, or other hreaches of the
law of nations, and would enable a jury, inany
one state, to involve the Tndfed States in hostil-
ities; a consuuction, which for these and many
other reasons, is Inadmissible:

“That this power of controuling by appeal,
the several admiralty jurisdictions ot the States,
has hitherto been exercised by Congress, by the

medium of a committee of their own mewmbers: ]

‘< Iesolred, That the committee hefore whom
wits determnined the appeal from the court of
Admiralty for the State of Pennsylvanic, in the
case of the sloop Aetive, was duly constituted
and authorized to determine the same:”

The yeas and nays being taken, it appears
that the States of New- Humipslive, Massachu-
setts-Bay, Rhode-Idand, Conneeticwt, New- York,
Muryland, Virginia, Novth-Caroline, South-
Caroline, and (Georgiu, voted unanimously in
the affirative: the State of Pennsyloanic unan-
imously in the negative; and Mr. Witherspoon,
who was alone from New-Jersey, voted also in
the negative.

The Congress then voted as follows, viz,

¢ Resolved, That the said committee had com-
petent juvisdiction to make thereon a final de-
cree, and therefore their decree ought to be car-
ried into execution.”

The yeus and nuys being taken on this resolu- :

tion, It appears, that New-Hampshire, Massochu-
setts-Bay, Bhode-Lsland, Connecticu w0- York,
Maryland,  Virginia, Novth-Carolina, Soutl-
Caroting, and Georgia, voted unantmously in
the afflimative; Penssyleanie unanimously in
the. negative; and Mr. Witherspoon, who was
alone trom New-Jersey, voted on this occasion
in the affirmative.

The Congress then resolved as follows, viz.

< Resolved, That the General Assembly of the
State of Pennsylvaniz, he requested to appoint
a4 committee, to confer with a committee of
Congress, on the subject of the proceedings
85*%] *relative to the sloop .detire, and the ob-
jections made to the execution of the decree of
the committee on appeals, to the end that proper
measures may be adopted for removing the said
obstacles; and that o committec of three be ap-
pointed to hold the said conference, with the
committee of the General Assembly of Penn-
- sylrarnda.

““The members chosen, Mr. Paca. Mr. Burke,
and Mr. R. fI. Lee.”

I'shall close this head of discourse with ob-
serving, that it i3 with diffidence I have ven-
tured to give an opinion on a question $0 novel
and intricate, and respecting which, men, emi-
uent for their talents, their literary attainments,
and skill in jurisprudence, have heen divided
in sentiment. - The opinion, however, which
has been given, is the result of conviction; if
wrong, it 1s the error of the head, and as such
will carry jts apology with it

LL: Whether, after the articles of confédera-
tion were ratified, the Conrt of Appeals had
Jjurisdiction of the subject matter?

However problematical tle opinion,

529 .
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‘ Las been delivered on the preceding point, may
be, T apprehend, that little doubt or difficulty
can arise on the present question. By the 9th
Jarticle of the Confedevation, the United States,
|in Congress assembled, are vested amoug othier
"’ things, with the sole and exclusive power of es-
tablishing rules for deciding in all cases, what
aphures on land or water shall be legal, and in
what manner prizes, taken by land or naval
forces in the service of the Undted States, shall
be divided or appropriated; of granting letters
| of marque and reprisal in times of peace; ap-
| pointing courts for the trial of piracies and fel-
j onies comunitted on the high scas, and estab-
lishing courts for receiving and determining
tinally, appeals in all cases of captures. N

( The Court of Appeals, in Septemder, 1783, de-
cided upon the point of jurisdiction either di-
I rectly, or incidentally; for, aftera full hearing,
| they decreed that the sentences passed by the
| Superior and Inferior Courts of New-flum pslidre
should be veversed and annulled, and the prop-
erty be restored.  This decree being made by
a court, constitutionally established, of compe-
tent authority, and the lighest jurisdiction, is
conclusive and final. It cannot be opened and
investigated; for, ueither this court, nor any
other, can, in a collateral way, review the pro-
ceedings of a tribunal, which had jurizdiction
i of the subject-matter.  Tlre Court of Appeals
' was competent to the decision; they have adju-
dicated as well on the jurisdiction as the merits
of the cause, and we nnzst suppose that they
have ueted properly.  This also 1s an answer as
i to irregularities, if any there were, which may
liave taken place in the proceedings *be- [*86
{ fore the Court of Appeals, or in the.mode of re-
moving the cause before them. This court
cannot take notice of irregularities in the pro-
ceedings, or crror in the decision, of the Court
jof Appeals.  The question Is at rest; it onght
" not to he again disturbed.
\

ADJIUDGED IN TIE

HL Whether the District Court of New-
THanpshire had jurisdiction: or, in other words,
whethier the libel exlibited before that court, was

| the proper remedy, or made of carrying into
[execution, either specifically, or by way of dam-
ages, the decree of the Court of Appeals?

| On this point 1 entertain no doubts.  Recur-
| rence o facts will answer the question. The
| existence of the Court of Appeals terminated
| with the old government; ¢his also was the case
I'with the subordinale Court of Admiralty in the
State of New- Hanmpshive,

The property was not
restored to the libellants, nor were they com-
pensated in damages; of course the decree in
| their favour remains unsatisficd.  They had no
i remedy at common law; they had none in equity ;
the only foriun competent to give redress 1s the
District Court of New-Hmpshire, because it has
admiralty jurisdiction? There they applied, and,
lin my opinion, with great propriety.
Judges may die, and courts be at an end; but
[ justice still lives, and, though she may sleep foy
a while, will - eventually awuake, and mnust be
I satisfied.
| Having discussed the preliminary questions
’re]utivn to jurisdiction, we shall now consider
i the proceedings-in the Circuit Court of New-
Llampshire.  And here the first question iy,
cwhether by the death of Siisha Doane, before
| the judgment rendered in tlue court of appeals,.-
’tlmtﬁ judgment is not avoided?. The death of
Dall. 3.
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Danne does not appear on the record of the pro-
ceedings hefore the eourt of appeals; it isin evi-
dence from the certificate of the judge of pro-
bates, which s annexed to the record frans-
mm('d from the Circuit Court of New-IHump-

risk: and in case of reversal, he made himself
liable.

I have doubts how far the court below could
inquire into the question of agency and pay-
ment over, eapcu’d]v as the p.i\ment is said to
¢ shite. Many answers have beéen trnm to this | have been mude, pr(*uonu]s to the argument

question; some of which are cogent as well as [ before the Court-of "Appeals. or even the Court
plausible.  On this subject, it will be sufficient i of Commissinners.  The decree is for restora-
to observe, that admitting the death of Doane, | tion. If the Court of Appeals had issued pro-
and that it can be taken notice of in this court, ’ cess to carry their detinitive sentence into effect,
it is unavailing, becanse the proceedings in a ‘ or *had directed the Maritime Courts of [*58
court of adnnm]ty are in rem. Thc sentence of | Now Humpsfiire 1o have done so, would it, in
a court of admiralty, or of appeal in quustmus the instance of Gearge Wenticor i/L bave been a
of prize, binds all the world, as to every thing| legal justification to have said, U]dt hie had de-
coutained in 11, because all Lhe world are pdmes livered the property, or paid its proceeds, to the
to it. The sentence, so far as it goes, 1s con- | captors? Besides, whatever could have been
clusive to all persous. brought forward, by way of defence, in the

The most formidable objections have been Court of Appeals, ought there to have been

levelled against the damages. urged and relied upon; and if the party has

1. It is said, that the damages ought not to | omitted to do so, he has «lipt his oppertunity,

h.Lve becu given, beeause they were not prayed. | and is ple(*ludcd from taking advantage there-
7*] The answer o this objection *ig satisfac- | of in future.

tmv—the prayer is for general relief, and there-! I kunow, that a distinction is made between

fore sufficient, | for eign and domestic judgments; that the latter

2. If any damages ought to be given, yetare conclusive. whereas the former are liable to

none ought to have been awarded against George | investigation.  Be it so. But is the principle,

Wentuwnr (}; becauge e wus an fwent aud paid { upon which this distinction is founded, &pphm—

the money over under the deuec of the (omt[ble 1o decrees, on questions of prize, iu-the
of New- ]J}mlpv]mw [hl('hesh “Court of Admiralty, which, in such

It any Agent pay over, after motice, he pays, cases, 1s guided by the law of NJLlons, and not

wrongfully, and shall not be excused.  In this r HlllUlul)dIlc}fUI wons?  If it is, it uust be under
case George Wentworth was a ljdl‘ to the suit, ]very special circumstances.,
he appeared as one.of the Libellants, and must| - 3. Tt is ohjected, that the damages avwarded
be liable to all the legal consequences resulting jure joint; whereas they ought to have been sev-
from such o situation.  As a party, he was be- '01‘&1 This objection Is a sound one. Dut as
fore the comt, and privy to the appeal, which; the facts are spread on the record, it is in the:
was nude in due seasen.  The appeal did, from ] power of the court to sever the damaJeq and
th¢ moment it was made, sunpend the execution I'so. to apportion them as to effectnate substantial
of the decree, and that whether it was received | justice;  The damages should have pursued and
or wot;! empeuallv in cases like the present,  been admeasnred by the original decree, wltich
where. George Wentworth was a purty to the directed, thatone moietyof the proceeds should
suit, before the gourt, and had notice of itslhe paid to the owners, and the other to the
ing been tendered or made. Insuch a pre- | captors.  (fzorge Wentimorth received a moiety
dicament, he ought not to bave puid over; but|only; hé is liable for that, aul no more,
shonld have awaited the ultimate decision of 4. Auother objection is, that interest has been
Court of Appeals. If he paid, it was at his | calculated from a wrong period, to wit, from
peril; he took the risk upon himself, and in case | the 2d October, 1778; and therefore the decree
of undue payment, becane liable. Lot the Circuit Court is crroneous,

It has heen said, that an inhibition” shonld | The Court of Appeals pronounced their de-
have been issued, and that without it the appeal | finitive sentence in Septenher. 1783 hy which
did not suspend the execution of the decree. pthe judgments of the inferior aud superior Courts
The writ of inhibition is a proper and necessary | of Newe Humpshire were reversed, and restora-
writ, not because it suspends the effect of the ( tion decreed; they also directed, that the patties

duluu for that is already done by the appeal; | should pay their own costs. 1 am of opinion,
but because it enables the coutt of appellate | that interest should have beens computed from
jurisdiction, in case of disobedicnce, to punish | the day, on which the definitive sentence of the
the inferior court as being in contempt. The | Court of Appeals was pronounced.  Of this
appeal has not this effect, because it ts the act | there can be no doubt with vespect to John Pen-
of the party, and not of the superior court. hatlow and the owners.  Some doubts, however,
A moumgn it is said, ought to have been ad-  have been entertained on this point with 1@m1rd
dressed to the ,&pp(illw\ to enforce their appear- ILO Grenrge Wentiworth,  But for the reasous,
ance before the court of appellate jurisdietion. lwhich luve been assigued, he must be con-
The auswer is, that George Wontweorth, us well | sidered in the same siluation as the others.
as the others, did appear botl before the Court{ Ar rfnm(nls deducible from the hardship of
of Commuissioners and the Court of Appeals. | the case, have been advanced and insisted upon.
If o defect, and ingnirable iuto by this court, it It is hdld that George Wentirorth, who was an
is cured by appearance, agent, should be wade persorn: 111\' responsible.
In shori, George Wenticorth was a party to! I Tt is cruel, thut Georye. Wentiorth should be cut
the suit, .present in court, and had notice of the | down by the collision of conflicting jurisdic-
appeal. If, in such a situation, he undertook | tions. But motives of commhehmon from
to distribute the proceeds, it was at his own | whatever source they flow, must not i, [*89
gle in the administration of justice. Judges, in.
1.—2 Dom, 686. the- exercise of their fuuctwn\ have n(*quem
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oceasions to exclaim, ““durum valde dwrwm, sed
gic lex est,”,

To conclude, the sum of - - - £3895 14 10
appears, on the record, to be the
aggreeate value of the Suswnna,
her cargo, &,

On this sup interest should be
saleulated from 17th Septemder,
1783, till 24th October, 1794, which
will amount to ‘

- - 3,920 13 4
Making in the whole - - - - £9816 B 2
Equal to 32,721 dollars and 36 cents.  The
one niojety whereof, being 16,360 dollars and 68
cents, L am of opiuion, should be paid by Jokn
Penlallon and the owners, and the otlier moiety
by George Wentworth,
below should be divided in the same muanner.

[ am also of opinion, that the parties should
bear their respective costs, whiclh have arisen
on the prasecution of the appeal in this court.

IrEDPELL, Justice.  This case, which is of so
much novelty and importance, has been argued
at the bar with very great ability on hoth sides.
1 have listened with the most respecttul atten-
tion to everything that has been suid npon it,
and the opinion, which 1 am now to deliver, is
the resulr of the best consideration which 1
have been able to bestow on the subject.

The order in which it has appeared to me
most convenient to arrange the differcnt heads
of enquiry is as follows:

1. Whether cither of the decrees of June,
1779, or Septenber, 1783, was originally valid?

2. If either of them was so, whether it w
a decree which the District Court of New
Humpshire, or the Circuit Court of New Hump-
shire, acting specially in this eause for the legal
reason alleged, hind authority to entorce, either

by decreeing a specific execution, or awarding

damages for a non-performance of it?

3. Whether, if the District or Circuit Court
had suclh an authority, it has been executed
properly in this instance, under ail the circum-
statices of the case? g

4. Whether, in case the Libellants were en-
titled to a decree in their favour, but it shall
appear that the decree has been erroneous in
respect to the relief given, either in the whole
orin part, this conrt can rectify the decree, or
order it to be rectified by the court below, or
must aftirm or reverse in the whole?

Under the first head it will- be proper previ-
ously to consider if either of the decrees was
final and. conclusive, because if that point
ghould be decided in the atfirmative, it will ren-
90*] der *unoccessary a decision of many
important questions that otherwise arise in this
canse. This previous point, however, cannot
be decided on satisfactory principles, without
in some measure tracing the origin of the gen-
eral powers of Congress, from the timne of tlie
earliest exercise of their authority, to the period
when definite and express powers were solemn-
ly and formally giveun to them by the articles of
confederation. [ shall therefore make a few
preliminary observations on this subject, though
1oy no means think it material to go into a tull
detail.

Under. the' British government, and before
the opposition to the measures of the Parlia-
Joent of Ghreat Brifuin hecame necessary, each
Province in Americe -composed (as I conceive)
H22 : ‘
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a body politic, and the several Provinces were
no otherwise connected with each other, than
as being subject to the same cowmmon sover-
eign. Kach Province llad a distinct legislature,
4 distinet executive (subordinate to the king) a
distinet judiciary; avd in particulur the claim
las to tauxation, which began the contest, extend-
i ed to a separate claim of each provioce to raise
I'taxes within itself: no power then cxisted, or
r was claimed, for any joint authority on behalf

'

i

of all the Provinces to tax the whole.  There
cwere some  disputes as to bouundaries, whether
leertain lands were within the bounds of one
i Province or another; bur nobody denied that
, where the Dboundaries of any one Province
| could be ascertained, all the permanent mhabit-
ants within those boundaries were members of
[ the body politic, and snbject to all the laws of
it.  When acts were passed by the Parliament
| of Great Britadn which were thought unconsti-
Stutional and unjust, and when every hope of
redress by separate applications appeared des-
| perate, then was conceived the noble idea,
| which laid the foundation of the present inde-
Ipendence and happiuess of this country,
! (though independence was not then in conten-
Jplutyiou) of jorming a common council to con-
1 sult for the comimon welfare of the whole, so
(far as an oppeosition to the measures of Great
Dritwin was gncerned.  In order o compose
this common enuncil each Province chose for
f itself, in its own way, and by its own authority,
Pwithout any previous concerted plan of the
whole, deputies to attend at a general meeting
(to be held in this city., BSome appointed by
s their Asserublies; others by Conventions; soue
[ perhaps in other modes; but, in whatever way
s thie appointment wus made, i was notoriously
| done with the hearty consent and approbation
of the great body of the people in each Prov-
ince, and therefore the appointment was unex-
ceptionable to ail thoserwho thought the oppo~
sitont just, and a union of ‘the whole in the
weasures of opposition necessary. © Each Prov-
ince even appointed ag many or as few deputies
as it pleased, at its own digcretion, which was
not objected to, because the members of Con-
gress did not #vote individually, but' the {*91
votes given in Congress were by Proviaces, as
they afterwards were, (subsequent to the decla-
ration of Independence, and until the present
constitution of the United States was formed) by
States.

The powers of Congress at first were indeed
little more than advisory; but, in proportion as
the danger increased, their powers were gradu-
ally enlarged, cither by express grant, or by
implication arising from a kind of indefinite
anthority, suited to the unknown exigencies
that might arise. That an undefined authority
is dangerous, and ought to be entrusted as
cautiously as possible, every man must admit,
and none conld take more paing, than Congress
for a long time did, t6 get their authority reg-
ularly defined by a ratification of the articles
of confederation, Bur that previously thereto
they did exercise, withthe aeguiescence of the
States, high powers of what I may, perbiaps,
with propricty for distinction, call ezternal sob-
erergnty, is unguestionable,  Ameng numerous
instances that miglit be given of this, (and
which were recited very minutely at-the bar)
were the treaties of - France in 1778, which 10
' Dall. 8.
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friend to his country at the time quthoned in
point of ‘authority, nor has heen capable of re-
flecting ipon since without gratitude and satis-
faction. - Whether among these powers com-
prehended within. their general authority, was
that of instituting courts for the trial of all
prize causes, was a great and awful question; a
question that demanded deep consideration,
and not perhaps susceptible of an easy decis-
ion. That in point of prudence and propriety
it was a power most fit for Congress to exercise,
I have no doubt. Ithink all prize causes what-
soever onught to belong to the national sovereign-
ty. Thov are to be determined by the law of
nations. ~ A prize court is, in effect, a court of
all the nations in the world, because all persons,
in every part of the world, are concluded by
‘its sentences, in cases clearly coming within its
jurisdiction. - Even in the case of citizen and
citizen L do not think it a proper subject for
mere municipal regulation, because as was ob-
served at the bar, a citizen may make a colour-
able claim, Which the court may not be able to
detect, and yet a foreigner be fatally injured by
4t. Incase of abona fide claim, it may appear
to be good by the proofs offered to the court,
but another person living at a distance may |
have a superior elaim, which he has no oppor- -
tunity to exhibit. It is true a geperal monition |
issues, and this is considered notice-to all the
"~ world; but though this be the construction: of
the law from the necessity of the case, it would
be absurd to infer in fact that all the world had
actual notice, and therefore no superior claim-
“ant to the one before the court could possibly
exist. The court, therefore, can never know
with certainty whether citizens only are ju-
terested in- the cnquiry. But the words
O2#] *gitizeii and citizen” in this case are
very ill applied to the parties in question, they
not having hecn citizens of the samme State, the
captors ‘having been citizens of New Hamp-
shire, and the claimant a citizen of Mussachy-
seits-Bay. It never was considered that before
the actual signature of the articles of confed-
eration a citizen of one State was to any one
purpose a citizen of another. He was to all
substantial purposes as a Foreigner to their
forensic jurisprudence. . If rigorous law had
been enforced, perhaps he might have been
deemed an r,LZzT(‘;n,‘ without an express provision
of the State to save him. And as an unjust
decision upon the law of nations, in the case of
a Foreiguer to all the States, might. if redress
had not heen given, have ultlmatelv led to a
foreign war, an’ unjust decision on the same
law in one State, to the prejudice of a citizen of
another State, might have ultimately led, if
redress had not been given, to a civil war, an
evil much the more dreadful of the two. I liave
made these observations merely as to the propri-
ety that tlis power should have been delegated,
and therefore to shew that if it was assumed
withont adequate authority, it was not an arbi-
trary and unnatural assumption of & power,
that ouglit exclusively to belong to a ~1n<r19
State: but by no means with a view to argue,
that because’it was proper to be given, therefore
it was astually given, a pmmon which, as it
would lead to (1ﬂn¢eroux and inadmissible con-
sequences, cannot be the ground of a-legitimate
argument.
Somie of the arguments at the bar, if pushed
Dalt. 3.
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fo-an extreme, Wou]d tend to establish, that’
Congress had unlimited power to ‘act: at their
discretion, so far-as the purposes of. the war
might require; and - it 'was even said; that the -
Jus Belli never was iu anly onc of the States,
and therefore it could ‘not be delegated by
any State to Congress.” My. principles on this
-subject are totally different from those which
were the foundation of this opinion, and as itis
a point of no small importance, and I find on
this occasion, as I have formerly done on others,
considerable mistakes (as I conceive) by very
able men, owing to a misapprehension of termns,
I will endeavour to state my own principles on
the subject with so much clearness, that whether
my opinion be right orwrong, it may at least
be understood what the opmlon really is.

If Congress, grevious ‘to the articles of con-
federation, possessed any authority, it was an
authority, as I have gshewn, derived from the
neople of each Province in 'the first instance.”
When the obnoxious actsof Parliament passed,
if the people in each Province had chosen to
resist separately, they undoubtedly had equal

THE UNITED STATE‘J
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right to do so, as to join in general measures of
resistance with the people of the other Prov-
inces, however unwisc and destructive such a
poh(’y might, and undoubtedly *would [*973
| have been. If they had pursied this sepurate
system, and afterwards the people of each Prov-
ince had resolved that such Province should be
a free and independent State, the State from
that moment would have become possessed of
all the powers of sovereignity internal and ex-
ternal, (viz. the exclusive right of providing for
their own- government, and regulating their in-
tercourse with foreign nations) as completely as
any one of the ancicnt Kingdoms or Repubh(s
of the world, which never yet had formed,
thought of formmsr any sort of <Federal umon
whatever. A distinction was taken at the bar
between @ state and the people of the state. 1t is
a distinetion I am not capable of comprehend-
ing. By a State forming a Republic (speaking
of it as avmoral person) T do not mean the Leg-
islature of the State, the Executive of the State,
or the Judiciary, hut all the citizens which com-
pose that State, ond ave, if I may so express uy-
self, integral parts of it all together forming «
body politic,  The great distinction between
Monarchies and Republics (at least our Repub-
lics) in general js, that in the former the mon
arch is considered as the sovercign, and each
individual of his nation a subject to him, though
in some countries with many important special
This, T say, is generally the case,
for it has not been so umversa]]y Butin a Re-
public, all the citizens, as such, are equal, and
no citizen can rightfully exercise any authority
over another, but in virtue of a power constitu-
tionally given by the whole community, and
such authority when exercised, is in effect an
act of the whole community which forms such
body politic. In such governments, therefore,
the sovereignty resides in the great body of the
people, but it resides in themnot as so many dis-
tinet individuals, but in their politic capacity
only. Thus A. B. C. and D. citizens of Penn-
sylpania, and as such, together 1oith all the citi-
zens of Pennsyleania, share in the sovereignty
of the State.  Suppose a State lo consist exact-
1y of the number of 100,000 citizens, and it were

practicable for all of them to assemble at one
-0
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time and in one place, and that 99,999 did act-
ually assemble: The State would not be in
fact assembled. Why? Because the state in
fact is composed of all the citizens, not of n
part only, however large that part may be, and
one is wanting. In the same manner as 99 1.
is not a hundred, because one pound is wanting
to complete the tulbsum. Butas such exactness
in homan atfairs eannot take place, as the world
would be atan end, orinvolved iu universal mas-
sacre and confusion, if entire unanimity from
every soclety was 1eqlmed as the assembling in
large nnmbers, it pra(rlcabIP as to the actual
lll(-‘(:‘flllﬂ' of all the citizens, or even a considerable
part of them could be produonvc of norational
result, because there could be no general debute,
94%] no consultation of the whole, nor *of con-
sequence a determination «rmunded on reason
and reflexion, and a deliberate view of all the
circnmstances necessary to be taken into con-
sideration, mankind have long practised (ex-
cept where special exceptions have heen solenin-
ly adopted) upon the principle, that the majors-
ty shall bind the whole;and in large countries; at
least, that representatives shall be chosen to act
on the part of the whole. DBut when they do
0, they decide for the whole, and not for them-
selves only. Thus, when the legislature of any
state passesa bil} by a majority, competent to bind
the whole, it is an act of the whole Assembly,
not of the majority merely. 3o when this court
gives a' judgment by the opinion of a-majority,
it is the judgment, 1n a legal sense, of the whole
court. So I conceive, when any law 1s passed
in any  state, in pursuance of constititutional
authority, it is a law of the whole state ucting
in its legislative capacity; as are, also, cxecu-
tive and judiciary acts constilutionally autho-

rized, acts of the whole state in its executive | ¢

or judiciary capacity, -and not- the personal
acts alone of the individuals, composing those
branches of governnient. The same principles
apply as to legislative, executive, ot “judicial
acts. of the United Stares, which are acts of the
people of . the United States, iu those sespective
capacities, as the former are of the peopleof a
single state. These principles have long been
familiar in regard to the exercise of a constitu-
tional power as to treaties.
the treaties of the two nations, not of the per-
sons only, whose authority. was actually emn-
‘ployed in their formation. Tliere is not one
principle that I can imagine which gives such
an effect as to treaties, tliat has not such an
operation on.any other legitimate act of govern-
ment, all powers being equally derived from the
same fountain, all held equally in trust, and all,
when rightfully exercised, equally binding upon
those from whom the authority was derived.

I conclude, therefore, that every particle of au-
thority which originally resided either in Con-
gress, or in any branch of the state governments,
wag derived from the people who were perinanent
inhabitarits of each province in the first in-
stance. and afterwards became citizens of each
state; that this authority was conveyed by each
body politic separately,, and nof by all the peo-
. ple‘in the several provinces, or states, -jointly,
and of course; that no:atthorty could De con’
“=veyed to the Whole but that which previously
was possessed by the séyeral parts; that the dis-

tmc‘rlon between a state’ and the people of o stute-:
the only court: of final appellate Junbdlcuon

has in tth respect no u)undfmon each expres-
524 ‘
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sion in substance meaning the same thing; con-
sequently, that one ground of argument at the
bur, tending to shew the superior sovereignty
of Congress, in the instance in question, was
not tenable, and therefore that uponthat ground
the exercise of the authority in guestion can not
be supported.

*] have already, however, stated my [*95
opinion, that from the nature of our political
situation, it was highly reasonable and proper
that Congress should be possessed -of: such an
authority, and this isa consideration of no singll
weight to induee an inference, that they actu-
ally possessed it when their powers were so in-
definite, and when it seems to have been the
sense of all the states, that Congress shiould pos-
sess all the incidents to external sovereignty,
or, in other words, the power of war and peace,
so far as other nations were concerned, though
the states in some particulars differed, as to the
construction of the general powers given for
that purpose. Two principles appear to me tor
be clear. 1. The. authority was not possessed
by Congress, unless given by all the states. . 2.
If once given, no state could, by any act of its
own, disavow and recall the (\uthouty previ-
ou.s‘ly given, without withdrawing from the con-
federation. In:the case of the dective, ten states
out of twelve recognized the authority, Newr-
Humpshire voting in support of it.  This was in
1779, long after the act of New-Harnipskire was
passed, wlhich has given oceasion to the contro-
versy in this cause, and iu the same year when
the second act of New-Humpshire was passed,
which allowed an appeal to Congress in cases
(as the act expressed 1t) “ wherein any subject
““or subjects of any foreign nation or-state, in
“amity with this .and the United States of
America, should in- due form of +law,. claim
““the whole, or any part of the vessel and cargo
““in dispute.” Tle resolution of Congress was
dated the 6th Murch, 1779; the act of New-
Hamplshirve in November following,  The vote
of the delegates of New-Hampshire, in the case
ot the Aetive, would not, indeed, be-cquivalent
to a clear grant of the power, but it.is-a respect-
able support of the construction contended for
by the defendants in error. It has been proper-
ly observed, that a court cannot by its own de-
cision, give itself jurisdiction where it had noue
before; but if courts are so constituted that one
is necessarily superior to annther, the decision
of the superior must, to be sure, prevail.  This,
perhaps, is not conclusive as to the court of com-
missioners, because it cannot be decided whether
it was in fact the superior court in respect to
New-Hampshire, without deciding whether it
was constitutionally so in virtue of power from
all the states. This point it would be now nec-
essary for this court to decide, if it were not for
the decision of the court of appeals in 1783, a
court of acknowledged prize jurisdiction, es-
tablished in virtue of express authority from all
the states (New-Hampshere included) and made
a court in the last resort as to all prize causes,
or in other words (as expressed in .the article of
confederation itself) én all cases of cuptures. And
the decision of this court onthe subject of the
two contending jurisdictions, T *congider.[*96:
to befinal and vonclnswe for thu followmrr rea-
sons.

1. . At the time the decigion was Dlven it w
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ag to cases of captures, in the Unifed States.
It secoms theréfore to- follow necessarily, that
upon all questions. of  capture their  decision
. should be final and conclusive, as much as the
decision of this Court upon.a writ of error from
the Circuit Court, or any other branch of its
jurisdiction, would be so.

2. To the suggestion at the bar, that the
Court of appeals could have no retrospect, sev-
eral answers, | conceive, may be given.

1. It is taking for granted the very point in
dispute, that this decision was retrospective.
If Congress possessed this authority before, and
the articles of Confederation amounted only to
.a solemp confirmation of it, it was in no manner
retrospective. It wasin effect a continuance of
the same court acting under an express, instead
{as before) of acting under an &mplied authority,
and allowing the full benefit of an appeal regu-
larly prayed, and rightfully enforced by the
superior tribunal, after an unwarranted disal-
lowance by the inferior, E

2. Whether the article in the confederation
giving authority to this court as a superior tribu-
nal in all cases of copture, did anthorise them
w receive appeals in cases circumstanced like

“this, was a point for them to decide; since
it was a question arising in a case ¢of cap-
ture, of all whiclt cases (without any exception)
they were constituted judges in the lust resort.

The merits of their decision we surcly cannot |

now cnquire into, but thedr authority to decide,
not “heing limited, there was no -method,
hy applying to any other court, of correcting
-any crror they might comwmit, if in reality they
should have committed any.

3., Whether their decison was right or wrong,
_yet nobody can- deny that the jutisdiction of the
commissioners was at least doubtful; of course
the Ciowrt of Appeals found a case then depend-
ing in the former court of the commissioners,
-after a-preliminary, but ‘not a final, determina-
tion, for such I consider it to have been. It
wus therefore a cause then sub judice, and it
being a case of capture and a yuestion of
appeal, no other court.on earth, but that, in my
opinion, could decide it.  And no objection can
be urged . this case against the authority of
suelr a decision, or the propriety of its being
final, but such as may be urged against all
-courts in the last resort, with respect to the
mierits of whose decisions there may be cternal
disputes, butsuch disputes would be productive
of eternal war, if sowe court had not authority
o settle such questions for ever. -

I, therefore, have not the smallest doubt,
O7#] that the decision of *he court in 1783,
was final and eouclugive as to the parties to the
-decree.  And this point appears to me so plain,
that I think it useless to take notice of any
autliorities quoted on either side, in relation to
it, ‘noue of them, I conceive, in any manoer
contravening the conclusive quality of such
decrees upon the principles I have stated, and
some of them clearly, and beyond all question,
supporting it.

The decree of September, 1783, being by me
thus deemed final and conclusive, the next
enquiry is,

Whether it was a decree which the District
Court of Nww-Humpshire, or tlie Circuit Court
of New-IHgmpshire acting specially in this cause

for the legal reason alledged, had authority to !
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enforce, either by decreeing a specific execution,
or awarding damages for a non-performance
of it? . e o .

~ Upou this branch of the subject a few words
will be.sufficient. The District Court, by the
act of Congress, hath the whole original juris-
diction in admiralty and maritime canses.
Whatever doubt might otherwise have arisen,
the decision of this court upon the writ.of error
( from Moryland, last February, fully established,
that this includes a prize jurisdiction, as well as
otlier cases of a maritime nature. "1 was not
present when the decision was given; had I
been so, I probably should hage concurred in it,
because the words, ““ all civil causes of admiralty
and maritime jurisdiction,” evidently include
all maritime causes, whether peculiarly of admi-
ralty jurisdiction or not; because a question of
prize on the high seas is clearly of a maritime
‘nature, and therefore the Englixh distinction
between an énstance (which is strietly an admi-
ralty) court, and a prize court, does not apply to
this case; more especially as the District Court
having as large authority given to it in all
maritime causes of a civil nature, as the consti-
i tution itsell prescribes. It that court does not
possess such an authority, no court can be insti-
tuted with powers adequate to that purpose, so
that under the present. constitution, there could
be no prize jurisdiction at all; and the very
tenure of all the judges (whicl is for good
behavior) naturally excludes the idea of a
‘ temporary and occasional establishment of any

courts whatsoever. I mention these reasons,
not because the authoriéy of thie case. receives
any additional sanction from my opinion, but
becanse 1 was desirous to take so favourable an
opportunity of expressing my concurrence in a
decision of so much importance.!

It was clearly shiewn at the bar, that a Court
of Admiralty In one nation, can-carry into
effect the determination of the Court. of Adwni-
ralty of amother. A court of Prize beingequally
grounded on the law of nations as a Court of
Admiralty, and proceeding also, as'that docs,
on the principles of the civil law, *must [*98
in common reasou, have the same authority, I
think it was rightly observed, that the sentence
cortsisted, in effect, of two parts, one reversing
the decree, and -therefore vesting a right to a
restitution or a recovery in value in the appel
lant, the other ordering a specific restitution.
If that specific redress is from any cause
rendered impracticable, those wlio have un-
justly, and upon a sentence determined to be
erroneous, received the property or its value to
their own use, must in justice be acconntable;
otherwise form, which ought only to be the
handmaid of right, might prove its treacherouns
destroyer.  The District Court having sole
original authority in cases of this kind, must
have equal power, as to such subjects, with the
power possessed by this court inany case where
it has original jurisdiction, with this differ-
cnce only, that in the one case a writ of error is
allowed, in the other not.  The Court of Ap-
peals, which passed the final decree, having
expired, there scems at least as much reason for
a court of similar jurisdiction as to the subject-
matter, procedding to give effect to its decisions,

as there can be for a Court of Admiralty of one
" 1.—8ee Glass et al. versus The Betsey et al. ant. 6.
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nation'giving effect to the decision of a Court
of Admiralty of another, to whicl perhaps it
is a perfect stranger, and of whicll it nay know
little more than that they equally belong to the
ereat family of mankind. I am therefore of
opinion, that the District Court, or the Circuit
Court, acting specially In this instunce on .
account of tlhe incapacity of the former (as the
law empowered it to do) had authority to enforce
the decree in question, by decreeing damages
in lieu of a specific restitution, which was
impracticable.

The third cuestion is,

Whether the guthority hathh been exercised
properly in this instance, wnder all the circum-
stances of :the case?

The material circumstances to be considered,
cither from facts admitted on the face of the
record, or the public proceedings referred to by
it, and of which we are judicially to take notice,
seern to be as follow:

That the brig M’Clary was fitted out, under
the authority, and pursuant to certain resolu-
tions of Congress, in consequence of which, an
act of the legislature had passed, in the state
of New Humpshire, whiclt coraplied partially
with those resolutions, but made some regula-
tions apparently intended as a restriction upon
themn (whatever might be their legal operation )
That on the 30th Oct. 1777, she captured the
brig Susanne and cargo on the high seas: That
the captured property was libelled in the Conrt
Maritime of New Hampshire, (crected by the
state law) on the 11th November, 1777: That
Elisha Downe (whose atiministrators are the de-
fendants in error in this cause) exhibited his
claim .on the 1st December following; and
99] *on the 16th the property wus condemned,
and ordered to be distributed according to law:
That within five days (the time for praying an
appeal prescribed by the resolutions of Con-
gress) Doane prayed an appeal to Congress, i
which was disallowed: That he then prayed
and obtained an appeal to the superior court of
New Hampshire, agreeably to the directions of
the state law, which allowed of such an appeal
in cases of this kind, the act’ providing for an
appeal to Congress, only in case of a capture by
an armed vessel fitted out at the charge of’the
United Colonies: That on the first Tuesday in
September, 1778, the superior court adjudged
the property to be forfeited, and ordered 1t to be
sold by the sheriff at public vendue for the use
of the libellants; and the court further ordered,
““that the proceeds thereof, after deducting
“* charges, should be paid to John Penlallow
“and Jacob Treudicell, agents for the owners,
“and to George Wentworth, agent for the cap-
““tors, to be by the said agents paid and distrib-
““uted to the persons mentioned therein, accord-
“ing to the law of the state in that case
““ made.”

That an appeal from this decree to Congress

~was prayed within five days, and disallowed:
and that afterwards, in obedience to the decreg,
and in virtue of it, the property was sold, and
distributed to those entitled under the decree;
and the propertionate shares (upon the supposi-
tion of a lawful capture) are admitted to have
rightly been, one half to thé owners, and the
other half to the officers, miariners, and sea-
men. )

That an application was afterwards made to
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the commissioners for hearing appeals under the
authority of Congress; and after due notice to
the libellants in the original suit, who appeared
and pleaded to the jurisdiction, stating not only
the defect of the authority of the court tn sustain
the appeal under any circunstances, hut also
special reasons why the Appellant was not ¢n-
titled to the benefit of an appeal under the cir-
cumstances of the case (viz. the Appellant’s
waving the benefit of his appeal to Congress, by
taking an actual appeal to the superior court of
New Hampslhire, that the appeal tirst demanded,
was not. prosecuted for more than forty days;
and that by the resolution of Congress, uo ap-
peal should be had from the verdict of a jury,
but only the sentence of the judge) The com-
missioners, on-the 26th Juwnre, 1779, decreed that
they had jurizdiction, hut declined any turther
proceedings at that time in the cause, for a rea-
son they alledge.

That on the 12th September, 1783, this case
again came before the court of appeals, estab-
lished under the  articles of confederation;
which, after a full learing and solemn argu-
ment by the advocates on both sides, passed a
definitive decree in these words, viz.

* 1t is hereby considered, and finally [*100

“adindged and decreed by this court, that the
sentences or decrees passed by the inferior and
superior courts of judicature for the county
of Rockingham, in the above cause, 8o far as
the same have relation to the property speci-
fied in the claims of Hlusha Doane, Isaiah
! Dowree, and Juwmes Shepherd, be, und:the snme
““are hereby revoked, reversed;, and annulled,
“and that the said property specified in the said
“claims, be restored to the said claimants re-
“spectively; and it is heveby ordered, that the
parties to the appeal each pay their own costs,
" which have accrued in-the prosecution of the
said appeal in this court.”
In this case considerable ditHeulty has arisen
from the peculiar manner of pleading, which is
said to be warranted by local practice, but which
certainly has very much contributed to embarrass
the question in the cause. Theve is neither a
complete demurrer, nor, I conceive, a regular
issue; and it may be deemed doubtful, whether
what is termed a plea, ought to be considered as
a plea or an answer, 1 had, therefore, at first
strong doubts whether there was sufficient mat-
ter before us to ground a final decree: But up-
on reflection it seems to me, that as the case has
been argued on both sides, upon a supposition
that a final decree could be made; as there has
been no application on either, for the examina-
tion of testimony, but the hearing took place
without objection upon the pleadings as they
stand, and consequently, we can regard the
facts, only as stated on the record; as an express
consent that the cause should be decided onthis
footing, would undoubtedly have been binding,
and the circumstances in this case evidently
prove an implied one; I think the pleadings as
they stand, will afford sufticient foundation for
a decree, especially according to those: princi-
ples of practice, which we are told prevail in the
state from which this record comes—a practice
which, until altered, we undoubtedly ought to-
bursue, when it-is not substantially inconsistent
with justice.

Several objections have been offered (achnit-
ting the validity of the final decree, in respect
Dall. 3.
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to the authority of the eourt upon the poiuts
then before them) which I will consider In ‘the
best manner in my power.—

T It is objected that the Appellant Doane was
dead, before the final decision which was given
in ‘S’(ptfmb(’ , 1783; and . this it is alledged,

“though not appearing on' the fage of the Tecozd
dogs appeur
plodm ed by the libellants, which letters are
dated in February, 1783,

Admitting that the courts are bound to inspect
the'date of the letters, and to regard that date
as.conclusive, and to infer the fact accordidgly
from it; several answers have been given to this
objection; either of which, if valid, is decisive.
101*) *1. That the proceeding in question
was a proceeding i rem, and upon such pro-
ceedingin eivil law courts, the deatl of a party
does not abate. I incline to tliink the law is so,
but as my opinion is clear on other points in an-
swer to the objection, I avoid giving an opinion
on this,

2. That admitting the decree for this cause to |

be erroneous, it can only be avoided by a solemn
proceeding in the nature of a preceeding in er-
ror, and cannot be enquired into in this collat-
eral way.
- Upon this point I am elear, that the decree
was not rendered absolutely void, but must stand
regularly good till reversed for this error, if it
he oue.  So the matter stood while the court of
appeals was in being. If the Appellees could
have avoided the decree for this error, they
niight have applied -to that court to have re-
viewed its decrce upon this suggestion. -The
expiration of the court is no reason why the law
in this particular should be considered as chang-
-ed. It is true, in many cases where there has
been error in a suit, and this has affected the
right of a person not a party, this error has-been
admitted to be shewn 1n a suit where the point
came collaterally in question.
been permitted to a party wbo might have set
aside the original judgment for error.. I speak
now of proceedings at common law. Thesame
reason, I think, applies in this case. Tt does,
indeed, seem reasonable, that if one party can
proceed in the District Court to enforce the de-
cree, the other party may to impeach it.” - But
then this ought to be done in the same mode as
in the other court, and that for a very substan-
tial veason : Because, when that suggestion is the
sole ground of enquiry, the other party may
come prepared to shew many things to doaway
it force. Ie may (for aught I know) be per-
mitted to-shew a mistake in the date of the let-
ters. He mayshew an actual knowledge of the
fact by the other party previous to the decree,
‘and an acquiescence init. He may possibly shew
that the administrators were in fact before the
court, though this does not appear on the face
of the proceedmga As the enquiry in thiscase
is into a fact, perhaps anything of this kind may
Le shewn, AD(] if so, there surcly ounht to he
an opportunity of domrr it.

3. There seems gl@dt reason in what was al-
ledged at the bar, that though it might have
been competent for the administrators, had the

" decree been against Doane, to have shewn this
fact for error, hecause neither the principal nor
they had any opportunity of supporting their
rirht before the court, when the decree was
riven, the former being dead, and theTatter not
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being called upon, yet that it is not competent
for the Appellees, who were before thie court,
were heard, and cannot alledge (had that been
the fact) that they had sustained any prejudice
by their being heard ex parte.

“#1t is 2 rule at corumon law (the reason [*] 02
applies in-equity and other civil law cases) that if
a party can plead a fact, materialto his defence,
and omits to do it at the proper time, he can
never avail himself of it afterwards.

They had a day in court to-plead the death of
the appellant. - If they say they did not know
of it, the same might be alledged in any case at
common law, where we know it will: not avail.
The law rather chuses that a party should ineur
a risque of this nature, than leave a door open to
endless litigation upon pretences, the truth of
which it is very difficult to disecover.

4. This is an error in fact, and, in ‘my opinion,
it was a powerful argument, that if we cannot
reverse a decree even of a District or Cirenit
Court forany error in jfuct, we have no ground to
set aside the solernn and final decree of a eourt
that has expired, for such an error. The argu-
ment, in my opigion, is altogether a fortiort.

II. The death of Doane has been alledged for
another purpose

It is said, that the decree is to restore to Eli-
sha Dodane, whicli was impossible, because E/li-
sha Doane was not then in being.  Admitting
that upon this record we are to take judicial no-
tice that Doane was dead at the tiine of pro- '
nouncing the decree (in which I amm by no means

clear) yet if this'was the real reason'why the

Plaintiffs in errér had withheld the property or
its proceeds, they might themselves have said

s0.  They have not, and as each party general-
ly makes the best of liis own case, we are to pre-

sume that'did not in fact constitute their reason,
In this case it" eould be of no avail, but at the
utmost to prevent the allowance of interest un-
til a demand actually made. It never could de-
stroy the whole beneficial effect of a decree givens
it rem, and when the parties who make the ob-
jection were in court, aud parties to the very
decree complained of. 1 think notling can be
more evident, than that if the decree be not to-
tally void, the administrators aré entitled to the
benefit of it, at least until it is set aside for error,
if there be any error in it, and such a remedy is
now practicable. If a seire fucios was necessary
hefore execution could have been obtained out
of the court which passed the decree, it could
be for 110 other reason than that the other party
might have an opportunity to contest the valid-
ity of the letters, and the existence of the ad-
ministration, if any such objection could be sup-
ported. Such an objection might have been
made here. It has not been made. There is,
therefore, I conceive, no principle of law or jus-
tice which forbids giving effect to the decree
upon this ground.

- *II1. Another objection is, that the [*103
cause was not regularly blmwht up to the Court
of Appeals, and proceeded on, agreeably to the
resolutions of Congress.

There does not appear any ground for this
ob)ecuon in point of fact. But T am clear that
this is a point not now enquirable into. When
a court has final and exclusive jurisdiction in a
case, and bas pronounced a solemn judgment,
every other court must presuine that all then
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previous proceedings were right, of which in-
deed they were the only competent judges.

IV, It is alledged, damages were not prayed
for by the libel. It is a sufficient answer, that
theve is & prayer for general relicf.  And so lit-
tle do T think of this objection, and so much of
the duty of a court, unaided by formal applica-
tions, where there is a substantial one, thatl
am stzonulv induced to think, if a case proper
for w spec ific relief was laid before a civil law
court, and the direct contrary to the proper re-
lief was prayed for, yct the cowrt even in. this
case would be ]Ustlﬁbd in granting the relief
that might be properly afforded, if the party who
had committed the mistake consented to it : with-
out that indeed it might be improper, for no

. court ought to force a beneﬁt on.a party unwil-
ling to receive it.

These objections l)em«r all gob over, whicli
were urged against any relief v&lmtsoevm it is
necessary to consider the :particular ol)]ectlom
.against the relief actnally afforded. = And here,
T think, very formidable objections occur.

1 think the deeree erronecus in these partica-
lars: -

1. In decreeing interest for the time previous
to the date of the decree.in 1783.

In granting full damages against all the
par tlUS witliout dlstmotmhmv butween the own-
ers to whom one half was dmtnbured and the
-agent who received the other half for the benefit

"of the officers, mariners and seamen.

3. In making George Wentworth,
personally liable for any part.

1. As to the first point, as this lbel proceeds
only, and can be supported, as 1 conceive, upon
no other ground, upon the pllnuple of enforecing

the aigent,

the decree of \apz‘embar 1783, so that the Libel-:

lants might recover such benefit from it as the
nature of the case could admit, their case is not

to be made better or worse, as to the original |

right, than as the Court of ’Lppeals decided it.

The Court, of 4. ppeals might have decreed sat-
isfaction for detention; but did not. They did
not even decree costs, but ordered each party to
pay his own costs. These things were altogether
discretionaty in-the court. That was the proper
court to judge, whether any damages should be
allowed for detention. If the decreeis to be
104%] final and conclusive  ag to the *subject
matter, it must be so as completely in respect to
the detention, which formed one part of the
case, as to the restordtion, gvhich formed the
pnnmpa] objectsof it.

I should indeed have had some doubis as to
the subsequent interest, had it appeared that the
Defendants had been unable to comply substan-
tially with the decree, owing to the death of
Doane, and the want, (had that been the case)
-of a subsequent demand by the Administrators.
But as that is not alledged, and they set up their
whole defence upon the point of right, merely,
we are not to presume, that those circumstances
{if'the Administrators did not make a demand,
‘with respect to which nothing appears) had any
weight in-inducing their non-compliance with
the decree.

2. T am of opinion, that d¢mnges :mambt ‘all
the Defendants jointly, ought not to liave been
given.. We are to look at substance, not-form.
There were, in:effect, two. decrees origidally,
one half of the value of the property to one:par-
ty, the other half to another.’” The reversal of |
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the decree ought to affect the deeree itself, in
the manner in which it was given. Consequent-
ly, each party ought only 10 be 1equucd to res-
tore what he was dd]u(loed to receive. The case
of joint trespasses stated at the bar, does, in my
opiuion, by no means apply. The privateer in
question, had a lawful commission. = In the ex-
ecution of such an authority, difficulties often
arise.  'Where they happen, bone fide, the mas-
ter is congideved in no fault, and neither he nor
his owners made accountable, even in case of a
mistaken geizure, but for restoration, and, at the
utmost, costs. In case of gross misbehaviour,
not only costs, bat damages will be allowed by
the court of prize. It seems now to be settled
that they have exclusive jurisdiction on all such
subjects. Asnot even costs weré allowed in this
case, we are to infer that the seizure was prima
Juere innocent; coosequently, if a principle of
the comnion law deemed by imany highly rig-
| orous, and 1‘011nded perhups, ratheron the forms
Lot proceedlno than on strict justice;. if those
forms did not interfere, could be applied to a
case arising in a.court, not obly authorized, but
bound to distinguish ‘between a mere mistake,
and a wanton abuse of power, there is no foun-
dation for such an application, in fact, in the
present instance. i

As owners are, in all instunees, made jointly
liable ez cwzrsz’actu, and their respective shares
are matters of private cognizance, so that they,
in all instances, appear jointly before the court,
and a payment to one owner is, in law, a pay-
ment to all; I can discover no. principle, upon
which any discrimination could be properly
made in this case, in regard to the-different in-
terests. and actual recelpts of the owners,. 1.
think, therefore, the decree in regard to one
mm(‘t) ouglt Lo be jointly against all the own-
ers,

*3. The third error in the decree; iz [*105
my opinion, s, making George Wentiworth, the
agent, liable for any p(ut I have bad consider-
able doubts on this subject, butuponthe fullest
consideration 1 have been able. to bestow "on if,

I think le is not liable, Had he held any of

| the property, at tlie time of the decree of the
{ Court of Appeals, he would have been un-
doubtedly liable. FHad he any now, or any of
the proceeds in his hands, Le would also be
liable. Perhaps he might, had he held any of
the property or proceeds, after actual notice of
the Courtof Appeals taking cognizance of this
case. Neither of these facts appears om -the
face of the record, and as they are of import-
ance, and neither is asserted, neither is to be
presumed. The contrary, indeed, may be fairly
inferred from the statement on the record, and
has been candidly acknowleged to be the real
truth. He therefore appears in the character
of a mere agent, acting avowedly for the benetlt
of others, and not for his own; and as he had
paid away the money in virtue of a decree of
a_court, having 'prime facie authority for the
time, to decide whether an appeal did, or did
qot 11(, I thisk he ought not to be ordered to
l'efund; It is ‘alledged that the prayer. of an
appeal, in- a case where an appeal lies, #pso
Jacto, suspends: the' proceedings, and all aftor-
wards is coran non judice. 1 cannot admit the
doctrine in that extent.  Where there are i-
ferior and superior jurisdictions; and an ap peal
is allowed from ‘the former to the latter, " and it
Dall. 3
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i the express duty of the party praying an
appeal, to apply in the first instance, to the
inferior court {as [ conceive it was in this case
under the resolutions of Congress, which direct-
ed an appeal to be prayed for within five days,
and security to be laken) [ must presume that
that court is prima fucie to judge whether it is
applied for in a proper manuner, and wlhether all
the requisites previous to his being fully entitled
to it, are complied with, Tf the court decides
in uany of these particulars erroneonsly, it would
be absurd to say, that the party shoufd lose the
benefit of his appeal, but, in my opinion, it
would be equally unjust to hold, that a party
who obeyed the decree of u eourt, over whom
lie had no controul, should saffer by Lis respect
to the law, which constituted that court, and
which 1ust therefore meam to support its
decisions, in a cause coming within its juris-
diction, while they remain nncontrouled by any
superior tribunal. It was shewn, that an inhi-
bition, in cases of this kind, sometimes at least
issuies to forbid the court’s further proceeding.
Can theve be a stronger proof, that the court
had authority de fucto (whatever may be said
as to its authority de jure) without that inter-
position! Tlhe law never does a nugatory -act,
and therefore, I presume, wonld not forbid the
doing of a thing, which if done, i totally and
absolutely void. It was sald, this was to bring
106%] the judge into contermpt. *But if the
conduct of the judge who Is bound to know his
jurisdiction is in the mean time innocent, surely
an obedience to him by a party, wlo is not to
be presumed capable of deciding on the juris-
diction by his own judgmemt, must be so.
(feorge Wentworth, on the face of the whole
proceedings, was a mere ageaf, an attorney in
JSoet, and for aught T can see, as little liable to
retund in a case of this sort, .as any attorney,
in fact, or even an attorncy at law, to whom
money bad been paid under a judgment or
decree, and who had paid it away to his client.
An agent in cases of this kind, is allowed hy
law. They are recognized, 1 believe, in all
prize acts,  Mariners, whose employment is on
the sea, can not be required without injustice
to attend their cases in person. In cases of
privateers, the Tuptors are so nunerous that the
employment off one or more agents on shore,
scerus unavoidable. The law, when it allows
a benefit, never intends that it shall be im-
perfectly enjoyed; therefore in allowing priva-
teering, it allows agents. These I consider as
nominal parties, and that the real parties are
their principals. Now I will suppose that in a
common law case an infant sues in a personal
action by his guardian, and obtainsa judgment;
the guardian receives the woney, and pays it to
the infant after he comes of age. The judg-
ment is afterwards reversed.  Can the guardian
ever be made to refund to the defendant, or
must the person who was the infant do it?
This case appears to me a very parallel one in
all its circumstances. The infant cannot act
for himself, and therefore is allowed to act by
his guardian. The law takes notice, by allow-
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ing agents, that persons concerned in privateers, |

at least, cannot do well without them. The
guardian is nominally a party; so is the agent;
but the infant, in the one case; and the prioci-

pals, in the other, are the real parties. The
guardian is accountable to the infant, for
Dall. 3. R
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money he received for him: =0 is the agent to
the principal, for money he receives. There
is, that I can imagine, but one difference, that
can be suggested hetween them; that in the one
case, the judgment is good till reversed; and,
therefore, all lawtul acts intermediately done,
are valid. But the disallowance of the appeal,
issaid to be a nullity, and all subsequent proceed-
ings in that court are void. I admit the con-
sequence, if the law be so.  But I have already
stated reasons, why I think it is otherwise. A
court-of justice, indeed, ought at its peril to
take notice of ils own jurisdiction, and it is not
often that cases of such doubt arise, that a Judge
can be at a loss on the subject. But it may
happen, and does sometimes happen, that in-
nocent and serious doubts, are really entertain-
ed. Isa court, therefore, because its judgments
may be finally dissented from, by a superior
tribunal, to be considered as flying in the face
of the law, so that parties before it, shall not
*only be protected in disobeying it, but [*107
punished for their obedience? If this be the
case, the old maxim, cedunt arma toge, will
very ill apply to Courts of Justice. Instead of

i being the peaceful arbiters of right, and the

sacred asylum of unprotected innocence, their
very forums will be the seat of war and con-
fusion. I admit, indeed, where there is a con-
flict of jurisdiction, and the party entitled to a
decree, is proliibited from obeying it, by a
power claiming a superior cognizance, he must
at his peril obey oue or the other; but this
arisus from the absolute necessity of the case,
because, wlicther the one or the other be right
or wrong, must depend on a subsequent de-
cision. In this case, Genrge Wentworth, before
the distribution, received mo monition, or any
other process from tlhe tribunal alledzed to be
superior. - He could not even be certain that
the Appellants would carry their application
further. I consider him, therefore, justifiable
in obeying the decree, which at the time, was
compulsory upon him, and for a disobedience to
which, he might have been comitted for a
contempt, according to the opinion of the court
which prononnced it. The parties still have
their remedy against those who  actually re-
ceived tlie money, or their representatives, if
they can be found. They may perhaps be en-
titled to a remedy under the bond given, when
thie comnmission of the privateer was granted.
If either of these remecdies he difficult or in-
efficient, that does not make George Wentworth,
in point of law, more liable than if they were
perfectly easy, and clearly effectual: It will be
one melanclioly instance, in addition to a

! thousaud others, of the distress incident to a

doubtful and imperfeet system of jurisprudence,
which has beerr since happily changed for one
so precise and so comprehensive, as to leave
little room for such painful and destructive
questions hereafter.

The 4th question is,

Whether this court can now rectify the de-
cree in respect to the parts of it considered to
be erroneous, or must aflirm or reverse in the
whole.

The latter is certainly the general method at
common law, and it hag been contended, that
as this proceeding is on a writ of error, it must
have all the incidents of a writ of error at com-
mon law. The argument would be conclusive,
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if this was a common law proceeding, but as it
is not, I do not conceive, that it necessarily ap-
plies. ‘An incident to one subject cannot he
presumed, by the very name of such an inci-
dent, to be intended to apply to a sulject totally
different. I presume the term, ‘“writ of error,”
was made use of, because we are prohibited
from reviewing facts, and therefore must De
confined to the errors on the record. - But as
this is a civil law proceeding, I conceive the
word “‘error” must be applied to such errors
108*)} *as are deemed such, by the principles
of the civil law, and that in rectifving the error,
we must proceed according to those principles.
In a civil law court, I believe, it is the constant
practice to modify a decree upon an appeal, as
the justice of the case requires; and ip this in-
stance, it appears to me, under the 24th section
of the judicial act, we are to render such a
decree as, in our opinion, the District Court
ought to have rendered. If this was a case,
wherein damages were uncertain, and wherein
for that reason, the cause should be remianded
for a final decision, (which it does not appear
to be, because the Libellants in the original suit
had a decree in their favour, which is now to
be affirmed in part) yet the damages lere are
not uncertain, because we all agree, that inter-
est ought to be allowed from the date of the de-
cree, in September, 1783, upon the valne of the
‘property, as specificd in the report, against
those who are to be adjudged io pay the prin-
cipal.

Upon the whole, my opinion is, that the de-

“cree Be affirmed in respect:to the recovery of
the Libellants, in the original action against all

“the Defendants but ‘George Wentworth, that the
libel against him, be'adjudged to be dismissed;

~but that there -be recovered against: the.other
Defendants in the . original action, the value of
the property they received, as ascertained in the

“Circuit Court, with’ interest from the 17th of
Septewnber, 1783,

I am also of opinion, that the . respective
parties should pay their own costs. )

Bratg, Justice. *When this cause came be-
fore me,- at Breler; in New Hampshive, 1 felt
myself in a delicate situation, in having a cause
of such magnitude, and at the same time, of
such novelty and difficulty, as to have drawn
the. judgment of men of eminence, different
ways, brought before me for my single decis-
ion. It was, however, a.consolation to know,
that whatever that decision might be, it was
not intended to De final, and I can truly say, it
will give me pleasure to have any errors I may
have committed, cérrected in this court. Two
points, and if 1 mistake not, only two, were

- brought before me: The first, whether under
the deseription of Admiralty, and Maritime
jurisdiction, the judicary bill. gave to the Dis-
trict Court any jurisdiction concerningprizes,
I decided in the affimative; and the same de-
cision having been afterwards made in this
court, in the case of (lasse, and others, I con-
-sider tlhat as now settled. The other point; was,

" whether the Court of A ppeals, erected by Con-
.gress, had authority to reverse the sentences

riven in the Courts of Admiralty of the:several

" Btates; and the source of the objection -upon
this point, was the defect of authority in the
Congress itself. Here, also, my sentence af-
firmed the jurisdiction,
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1 have attended as diligently, and as impar-
tially as I could, *to the arguments of [*109
the gentlemen, upon the present occasion, to
discover, if possible, how I may have been led
astray, in the decigion of this (uestion; but as
the impressions which my mind first received,
continue uneffaced, (whether through the force
of truth, or from the difficulty of changing
opinions, once deliberately formed) I willrepeat
here the opinion which I-delivered in the Cir-
cuit Court, as the hest method I can take for
explaining the reasons upon whicl it was fonnd-
ed. I would premnise, however, that it con-
tains something relative to what had been said
at the bar of the Circuit Court, but which I De-
lieve was not mentionéd on this occasjon,
“The immediate guestion is, whether Con-
gress had a right to exercise, by thewselves, by
their committces, or by any regular court of
Appeals by them erected, an appellate jurisdic-
tion, to aflirm or reverse a sentence of a state’
court of Admiralty, in a question whether prize
or no prize. If they possessed cuch an au-
thority, it must be derivative, and its source
either mediately. or immediately the will of the
people; usurpation can give no right. The re-
spondents coutend they had no such authority,
till the completion of the Confederation in 1781,
but only a recommendatory power; the Libellants.
insist, that Congress was considered as the sov-
ereign power of war and peace, respecting Gyeat-
Britain, and that to that power s necessarily
incident thuat of carrying on war in a regular
way, of raising armnies, makipng regulations for
their discipline and government, commission-
ing officers, equiping tleets, granting letters of
marque and reprigal, the power (now contestedy
of deciding, in all cases of capture, questions
whether prize or-not, and every power neces-
sarily incident to a state of war. 1t is, at least,
certain, that the political situation . of the
-American Colonies, reguired a union of” council
and of force, by wise measures to bring abont,
if possible, a reconciliation with. the miother-
country, on a basis of freedom and security, or,
if this should fail, by vigorous measures to de-
feat the designs of their tyrannical invaders; and
although this ‘alone cannot suffice for an in-
vestiture in Congress, of the powers necessary
to that end, yet if the powers given be delega-
ted in terms large enough te comprehend this
extent of autliority, but which may also be sat-
isfied by a more limited construction, the sup-
posed necessity for such powers given to a
tederal head (and the counsel for the respond-
ents have admitted that it would have bheen
good policy) is no comntemptible argument for
supposing 1t dctually given. In-the beginning
of the year 1775, our affairs were drawing fast
to a crisis, and for some time before the battle
of Lexington, a state of warfare must in the
minds of all men have been an expected event.
Some of the delegations (I think three) of mem-
bers to the Congress which met in Hay of that
year, *contain nothing but simple pow-{*110
ers to meet Congress; the rest expressly give
authority to their delegates to consent to all
such further’ measures, as they and the " said -
Congress shall'think necessary, for.obtaining a
redress of American grievances, und a sécurity
of their rights., -It:is not in all of them worded
alike, but in substance, that seems to be the
sense.  Every thing which may be deemed
. Dall. 3, .
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neecessary ! I think it cannot well be supposed,
that in such a dclegatian of authority, at such a
time,” there was not an eye to war, if that
slioild become neeessary.  But it is objected,
that at most, no greater power was given :fo

Congress than to enter into a definitive war with

Great-Britain, not the right of war and peace
generally; and even that war, till the declara-
tion "of independence, would be only a civil
war. But why is not a definitive war against
Great-Britain (call it if you will & civil war) to

be conducted on the same principles as any:

other: If it was a civil war, still we do not
allow it to have been a rebellion—America
resisted and became thereby engaged in wwhat
she deemed a just war. It wasnot the war of
a lawless banditti, but of freemen fighting for
their dearest rights, and of men lovers of order
and good government. Was it not as necessary
in such a war, as in any between contemding
nations, that the law of nations should be ob-
served, and that those who had the conducting
of it, should be arned with every authority for
preventing injuries to neutral powers, and their
subjects, and even cruelty to the enemy? The
power supposed to have been given to Congress,
being contined to a definitive war against Great-
Britain, and not extending to the rights of
peace and war generally, appears to me to make
. no material diffcrence; still the. same necessity
recurs, of confining the evil of the war to the
enemy against whom it is ‘waged. Till a
formal declaration of independence the people
of the Colonies aresaid to have continued sub-
jects to, Ghreat-Britasn, true, and that ¢irenm-
stance it iy, which denominates the war a eivil
war, as to which I have already stated how, in
_my mind, the question is affected by that cir-
cumgtance. But it was asked whether, if
during:‘the war, (reat-Brituin, at any time bhe-
fore the declaration of independence, had de-
clared war against any nation of Europe, that
nation ~would not have had a right to treat
America with hostility as being subject to
Greal-Britain? - According to this supposition,
Great-Britain might have had some temptation

to declute such war that she might have the co-.

operation of her enemy, to reduce her colomies
10 obedience. But Great-Briiain was too wise
to adopt such a -policy; she knew that by Ler
engaging in such a war, the colonies, instead of
finding & new encmy to oppose, would have
known where to find a friend; they might have
formed an allianee with such a power, who
prohably would have considered it as an acqui-
T11%] sition, *and Congress rhight have been
the sooner encouraged to separate from Great-
Britain, by a formal declaration of independ-
ence. As the supposition that Congress was
invested with all thie- rights of war, in respect
to Grent-Bruain, is of great moment in’ the
Present cause, and a8 the power may not be so
satisfactorily conveyed by the instructions to
the several delegates as might be wished, partly
hecause sonie of them did not exhibit farther
instructionsthan to attend Congress, and partly
because the instructions given to the rest, may
be satisfied by a different construction, it may be
proper to consider the manner in which Con-
gress, by their proceedings, appear to have con-
sidered theilr powers; not tliat by any thing of
this sort, tley had a right to extend their au-
thority to the desired point, if it was not given,
Dall. 3.
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but because in shewing by such means, their
sense of the extent of their power, they gave an
opportunity totheir constituents to express their
disapprobatiomn, if they counceived (Jongress to
have usurped power, or by their co-operation to
confirm' the construction of Congress; which
would be as legitimate a source of .authority,
as if it bad been given at tirst. If they were

fonly a mere council, to unite by their advise

and recommendation all the States in the same
common measures (which, by the by, if ‘not

wuniformly pursued, might be disappointed)

then the several members might be justly com-
pared to ambassadors met in a Congress, and
could only report their proceedings for the rati-

fication of their principles; but Congress re-

solved to put the colonies in a state of defence;
they raised an army, they appointed a com-
mander in chief, with other general and ficld
officers; they modelled the army, disposed of
the troops, emitted bills of credit, pledged the

‘confederated colonies for the rederuption of

them, and in short, acted in all respects like a
body completely armed with all the powers of
war; and at all this T find not the least symp-
tom of discontent among all the confederated
states, or the whole people of America, on the
contrary, Congress were universally revered,
and looked up to as our political fathers, and
the saviours of their. country.  But if Congress
possessed the right of war, they had also au-
thority to equip a naval force; they did so, and
exercised the same authority over it,.as.they
had done over the army; they passed a resohi-
tion for permitting the inhabitants of - the gol-
onies to fit out armed vessels to cruize against
the enemies of America,; directed what vessels
Should be subjectto capture, and prescribed a
rule of distribution of prizes, together with a
form of commission, and instructions to the
commanders of private ships of war: they di- -
rected that the general assemblies; conventions,
and councils or committees of safety of the
United Colonies, should be supplied with blank
commissions, signed by the President of Con-
gress, *to be by them filled up, and de- [¥112
livered to 'any person intending to fit out pri-
vate ships of war, oun his executing a bond,
forms of which were to be sent with thecom-
missions, and the bonds to be returned to Cou-
gress. These bondsare given to the President
of Congress, in trust for the use of the United
Colonies, with condition to conform to the com-
mission and instructions. The commission,
under which the Captain of the respondents
acted, was one of these comanissions, it seems,
only this is attempted to be qualified by saying
that it was countersigned by the Governor of
New Huampshire, but this circumstance seers
to me to be of noimportance. Whoever has
the right of commissioning and ipstructing,
must certainly have the right of examining and
controuling, of confirniing or annulling the acts
of him who accepts the comuinission, and acts
under it, And this exercise of authority in
granting commissions seems to have had the
special sanction of the several colonies, as they
filled up the commissions, took the bonds, and
trapsraitted them to Congress. It was -urged
in the course of the argument, that if Congress
did enjoy the power contended for, the confed-
eration, which was a thing of such long and
anxious expectation, was not of any conse-
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quence; but it is to be observed, that that in-
strument contained some important powers
which could not be derived from the right of
war and peace; it was of importance also, as a
confirmation of the powers cluimed as neces-
sarily incident to war, because some of the
states appeared not. to be sensible of, nor to
have acknowledged such incidency; and yet
the power may have existed before. It s true,
that instrument is worded in a manner, on
which some stress has been laid, that the sev-
eral States should retain their sovereignties, and
all powers not thereby expressly delegated to
Congress, as if they were, till the ratification of
that cowpact, in possession of all the powers
thereby delegated; but it seems to me, that it
would be going too far, from a single expression,
used perhaps in a lonse sense, to draw an in.
ference so contrary to a known fact, to-wit,
that Congress was, with the appmbation of the
states, i possession of some of the powers there
mumoned which yet, if the word ‘retain’ be
taken in so strict a sense, it must be supposed
they never had. I take the truth to be, that
the framers of that instrument were contem-
plating what powers Congress ought to have
had at’ the beginning; and that in Teference to
the first occasion of their agsembling to oppose
the tyranny of Great Britain, at: least in refer-
ence to the time of framing the eonfederation,
say, the states shall retatn. But however that
may be, as I said before, [ think it is laying too |
Zreat a stress upon a ngle word, to contradict
some things which were ewdeutlv true.

“But it was said that New Huampshire had a
113*] right to revoke *any authority she may
have consented to zive to Congress, and that
by her acts of assembly she did. in fact revoke
it, if it were ever given. To this a very satis-
fdctory answer was made: if she had such a
right, there was but one way of exercising it,
that is, by withdrawing herself from the con-
fcderacy while she continued a member, and
had representatives in Congress, she was cer-
tainly bound by the acts of Congress. T am
therefore of opinion that those acts of New
Hampshire, which restrain the jurisdiction of
Congress, being contrary to the legitimate pow-
ers of Congless can have no binding force,
and that under the authority of Congress an
‘appeal will lay from the Courts. of Admiralty
of that State, to the Court of Commissioners of
Appeals. That Court has already aflirmed
their jurisdiction in this particular case, upon a
plea put in against it; and upor - that account,
also, 1 inchne to think that this court,
not being a court of superior authority,
ought not to call it in question. Under these
impressions, I must,.of course, decree (what-
ever may be the hardship of the case) that the
Respondents, pay to the Libellants, their dam-
ages and costs, occasioned. by mot complying
with the decree of the Court of Appeals, the
quantum of which' to be -ascertained by Com-
missioners.’

. If the reasoning upon which T went, in pro-
nouncing the. above decree, in favour of the
 jurisdiction “of the Court of Appeals,  be. un-
sound, and if the decree stand in need of some
better support, it will' probably find it.n the’
confederation, by which authority is givento
Congress, to erect; Courts of ‘Appeal ‘in all
cases; and from that time the awuthority of the
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Court of Appeals is confessed: the present case
was then depending before that court, they as-
serted their jurisdiction, and gave a final de-
cree. As to the objection, that previously to
the confederation, Congress were themselves
sensible, that they did not possess supreme
Admualtv ]urmdlctlon because of their recom-
mending 1o the several States, that they should
erect Courts of Admiralty, for the triul of
prizes, with appeal to-Congress, T see not how
such recommendations can prove anything of
the kind; for Congress might have authority to
establish such courts in the respective - States,
when yet they chose only to recomment to the
States to do it. But admitting the authority
of the Court of Appeals, and the propriety of
applying to the District Court of New Hwmnp-
share, to inforce that decree in the way of darm-
ages, for not restoring the vessel and cargo,
when through the disobedience of the present
Plaintiffs in error, specific restitution was be-
come. impossible, yet if any thing erroneous
can be found in the decree of the Circuit
Court, it is the duty of this court to correet it.
It is objectec], that the damages allowed, were
too high, including interest on the apprecia-
tion *of the Suswnna and her cargo, {(*114
from so remote a period as the sale of the ves-
sel and cargo. '

That George Wentworth, being a mere agent,
and having distributed among thdse who were
entitled, under the decrees ¢f the Courts of
Admiralty of New Humpshaire, all the money by
him received for their use, ought not-to have
been subjected by the decree of the’ Circuit
Court, to the repayment of that money.

And that a lnmping decree, subjecting the
Respondents indiscrimninately, to_the payment
of all the damages, "although their interests
were several and distinct, was also erroneouns:

It does not, indeéd, appear to e, that the
decree is for the payment of too lurge.a sum,
the damages having been swelled by in-
terest, calculated upon the appraised value of
the Susanna, her apparel, and of her cargo,
from so- remote a period. The decree of the
Court of Appeals was merely for restitution,
and that the Appellants should be placed at
that time in the same situation as they were
in, previous to the capture. »A compensation
for the loss they -sustained in being in the
mean time deprived of their property, was not
provided for in the decree, nor were even costs
allowed. The libel in the Circuit Court being
bottomed on the decree of reversal, sought only
a compensation’in damages equivalent o a res-
titution at the time of the reversal: Interest,
therefore, ought, I think, to have been al-
lowed only from that time.

George Wentworth, it is true, was not con-
cerned in interest; he replesented the interest
of the officers and seamen, but had none him-
self; and a mere agent who has paid away all,
or any part of the money by him received in
that character, without having been by a moni-
tion notified of the' appeal, will be allowed
credit in his account for the money 50 pald

laway, DBut George Wentworth appeats, T think,

in‘another character besides that of an atrenh
lie was a party libellant, as such hi "knew that
the Claimants were dissatisfied with the decrees
of the Admiralty Courts of New Hampehire,
having prayed an appeal to Congress, and of-
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fered the requisite security; and when the peti-
tion of - appcal was referred to the Court of
-Commissioners, and they directed notice to be
griven-tp the parties, who appeared before that
court; it seems evident that thiey had notice.
What then is the effect of this? Was any
- thing further necessary to suspend the decrees
of the State Courts? - An inhibition is, indeed,
»worded in .a manner naturally ‘leading to-the
supposition, that that instrument was necessary
to effect 4 suspension; but this, I think, cannot
be the case; for, it is observable, that by the
practice, an interval of three months is allowed
before the inhibition is sued out, in which
time, if nothing had antecedentally suspended
115%] the sentence, it might be carried *into
complete effect, and every body be justified in
their conduct, as paying obedience to a decree
continuing in full force. The inhibition may
be intended only as u more formal direction to
cease farther proceedings, when yet they may
have been inhibited before: it has a farther use
also, for it appoints a day for the attendance of
the parties. Conformably to this idea, it is
said, in Domat, that the appeal suspends the
decree.  But a distinction is attempted here;
it i3 admitted that an appeal allowed by the in-
ferior court, suspends, while an appeal received
by a superior court, is denicd to have that ef-
fect. .- But according to Domat, it works a sus-
pension; even against. thie will of the inferior
Judge; and it would be very strange, if tlic
suspending operation of an appeal, to a Judge
who hasg an authority to reverse, should depend
upon. the consent of the inferior Judge. But
if the sentences of the State Courts were indeed
suspended, no person had authority to act un-
der them; and if any do, he takes upon himself
the consequences, Besides, if George Went-
worth had innocently. and without notice, dis-
tributed the money which ‘came to his hands,
should not this have been shewn to the Court
of Appeals? " If that had been done, perhaps
after reversing the decrees of- the State Court,
dnstead of  decreeing restitution, they might
have only decreed that the owners should pay
to the Appellants, the moiety of the sales by
them received. But they have decreed restitu:
tion specifically; and if this court should so
model the decree of the Circuit Court, as to
exonerate Mr. Wentworth, as to the moiety of
the money by him received, it will substantial-
ly alter the decree of the Court of Appeals;
and yet we siy, that the decree now is to be
bottomed on:that of the Court of Appeals,
which is now to be supposed right; and that for
that reason it was erroneous in the Circuit
Court, to carry interest farther back than from
the period of reversal, and: in this way give
damages, which were not intended by the
Court, of Appeals.

The decrec of the. Circuit Court, appears
now, I confess, to be wrong, in that it subjects
all the Defendants, indiscriminately, to the pay-
ment of all the damages. In the original libel,
they had indeed joined, but it was m right of
" Several interests, which I think ought to have
been  distinguished in the-decree; justice ob-
viously requires this; so obviously, that it is
enough. to state the case to obtain the mind’s
assent to the propriety of distributive damages,
instead ‘of those which the decree contemplates.
" I will only say further, that I have no remem-
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brance of having had this point brought to my
view at the Circuit Court, and it certainly did
not occur {o myself; but if any thing was sajd
upon 'the point, -and I, with deliberation, then
preferred the decree as-it stands, I am clearly
now, of a different'opinion. Upon the whole, I
think the decree of the *Circuit Court. [*116
will 'stand as it ought; when corrected by re-:
ducing the damages’in the manner proposed,
and when so reduced, by proportioning them . -
among the then Defendants, according toytheir.
distinct interests. -

CusHiNG, Justice. The facts of this case be-
ing already fully stated by the court, I shall go’
on to enquire, whether the decree of the Circuit
Court ought to be reversed, for any of the errors
assigned. .

The first is, that the Court of Appeals, which
made the decree of restoration, had not juris-
diction- of the cause.

In answer to this, I concur with the rest of
the court, that the Court of Appeals, being a
court under the confederation of 1781, of all
the states, and being a court for ‘‘determining
Jinally, appeals in all cases of capture,” and so
being the highest court, the dernier resort in all
such caseg, their decision upon the jurisdiction
and upon the merits of the cause, having heard
the parties by their counsel, must be final and
conclusive, to this; and all other courts: to this,
as a Court of Admiralty, because it is a court of
the same kind, as far as relates to prize, and
without any controuling or revisionary powers -
over it; to this as 4 court of common law, be-
cause. it is entirely.a prize-matter, and:not. of
common law cognizance. The cases, therefore,
cited to shew, that the common law is of gen- -
eral jurisdiction, and that the court of King's
bench, prohibits, controuls, and keeps witliin
their line, Admiralty Courts, Spiritual Courts,
and -other courts of a spécial, limited jurisdie-
tion, do not, I eonceive, touch this case.

It is conceded by all, that the decision of a
court competent is‘final and binding. Now, if
the Court of Appeals was; under the confedera-
tion of“all the states, a court constituted ¢ for
determining finally appeals n oll cases of cap-
ture,” it was a court competent; and they have
decided. - Again: - the -Admiralty of Hngland
gives credence and force to the decisions of for-
eign courts of Admiralty; why not equal rea-
son licre?

It is true, the courts of common law there,
will not allow a greater latitude to the jurisdic-
tion of foreign courts of Admiralty, than to their
own; as it seems natural and reasonable, they
should not; for instance, holding plea of a con-
tract - made entirely at land, which seems to
have been the substantial ground of u prohibi-
tion, in the case cited, respecting the decree in
Spain.’

If the decree of the court of Appeals must be
considered as binding, as it must, or there may
never be an end to this controversy; that will
carry an answer to several other errors assigned,
viz. the third, fifth, and seventh, respecting the
cause not being regularly before Congress or the
court, and respecting the Circuit Court not en-
tering into the merits—and to *some [*¥117
other particular exceptions; as, that appealing
to the Superior Court of New-Hampshire, was a
waver. of the right of appeal to Congress: . If
that appeal was consistent with the resolve of
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Congress, which only provided an appeal to
Congress in the last resort, it was not a waver.
Again, it is said, there ought to have been a
jury at the Court of Appeals; but that, clearly,
was not the intent of the resoive of Congress,
nor of the Confederation, nor correspondent to
the proceedings in courts of Admiralty, even

where trials by jury are used and accustomed in |

other matters; nor was it thought a proper or
necessary provision in the present constitution,
which has been adopted by the people of the
Unidted States. :
As to the original guestion of the powers of
Congress, respecting captures, much lias been
well and eloquently said on both sides. I have
no doubt of the sovereignty of the states, saving
the powers delegated to Congress, being such as
were, ‘‘proper and necessary’’ to cAIry on, unit-
edly, the common defence in the open war,
that was waged against this country, and in
support of their liberties to the end of the contest.
But, as has been said, I conceive we are con-
«cluded upon that point, by a tinal decision here-
tofore made. :
The 2d exception in error is, that the sen-
tence of tlie Court of Appeals was void by the
death of Mr. Doane.
That fact does not appear upon the record of
the Court of Appeals, and I think we cannot
reverse the decree in this incidental way, if it
- could be done upon 4 writ of error. If it was
pleadable in abatemcut, it ought to have been
pleaded orsuggested there by the opposite pariy.
On the coatrary, it is implied by the record,
that Doane was alive; otherwise he could not
have been heard by his counsel as the record
sets forth; for a dead man could not have coun-
sel or attorney. On the other hand, the letfers
“of administration imply that he was dead at the
time; but those letters were not before the court,
and therefore could not be a ground for their
abating the guit, if it was abateable at all for
Here seems to be record against
record, as far as implications go, and T take it
to be an error in fact, for which, by the judicial
act, there is to be no reversal. Upon this head,
a-case in Sir Thos. Raymond, is cited by the
counsel for the Plaintiff in. error, of trover by
five plaintiffs—one dies—the rest proceed to ver-

. dict and judgment—and adjudged error, be-
cause every man is to recover according to the
right he has at the time of bringing the action;
and here each one was not, at the time of bring-
ing the action, entitled to so much as at the
death of one of the plaintiffs.

But a case'in Chancery Cases, p. 122, is more
in point—where money was made payable by
1 18%] the decree to a man that *was dead, and
yet adjudged, among other things, no error.

- But another matter, which secems well to rule
this case, is, that, being a suit #n rem,. death
does not abate it. )

.~ So say some books, and I do not rememiber to
have heard any to the contrary. It does not
atfect-the justice of the cause; it makes no odds
to: the plaintiff in error, whether the money is
to-be 'paid to Colonel: Doane being alive, or to
his legal representatives, if dead. ‘ -

.x4he 4th exception; that damages are mnot

. prayed for, yet decreéd, is answered by a prayer
forgeneral relief. « S
~-'The 8th exception .is; that the District ‘and
Circuit Court possessed not admiralty jarisdic-

534 L .

1795
tion, and that the Circuit Court had mo right to
carry the decree into execution.

If courts of Admiralty can carty into execu-
tion decrees of foreign Admiralties, as seems to
Dbe settled law and usage; and if the District
and Circuit Courts, have admiralty powers by
the law and constitution, as was adjudged and
determined by this court last February, 1 think
there can be no doubt upon this point. i

Another question of consequence is, whether
Mr. George Wentworth, being agent for the cap-
tors, and having paid over, can be answerable
jointly with the other libellants for the whole,
or, in any way, for any part. If it was simply
the case of an agent regularly paying over, [
should suppose he could not justly be called
upon to refund. But it seems he was an origi-
nal libellant, a party through the whole course
of the suit; and an appesl being claimed in
time, at the court and term, at which the libel-
lants obtained the decree Yof which, therefore,
he had legal notice) the appeal, if a'lawful one,
in my opinion, suspended the sentence and must
make him answerable for whatever moneys he
should receive under that decree, in ease of re-
versal: every man being bound to take notice of
the law, at hiis peril.

It is suggested, that an inhibition was neces-
sary to take off the force of the sentence. An
inhibition (according to the form of one pro-
duced, which issued in England last July, near
four months after the trial and appeal at New-
Providence) inhibits the judge and the party
from doing any thing in prejudice of the appeal,
or of the jurisdiction of the court appealed to,
and cites the party to appear and answer the
party appellant, at a certain' time and place.
The citation to tlie party to appear and answer -
at the proper time and place, I take to be the
i most substantial part of the process; the inhib-

itory part to be rather matter of form, or in pur-
suance of the suspending nature of” the appeul,
and as a further guard and caution against mis-
{ applying the property. For it apprears-to me
absurd to suppose, that an inhibition taken out
{‘ seven or eight months after the *appeal [*119
! (nine months being- allowed for tixe purpose)
{should be the -only thing that suspended the
; sentence, leaving the judge below and the party,
«all that time, to carry the sentence into com-
pleat execution. .

The judicial act in providing an appeal in
maritime causes to the Circuit Court, containg
po hint of an inhibition as necessary to suspend -
the sentence. Domat is express, that an appeal
has that effect, and I believe other civil law
writers.

The rejection of the appeal, if umwarranted,
could not take away the right of the citizen.

There does not appear anything actually
compulsory xpon Mr. @eorge Wentworth, to
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‘| pay the money, except what may be supposed

to be contained in the decree appealed from,
the force of ‘which was suspended.  All this
matter might have been offered at, the Court of
appeals, where the parties were fully heard,
and, if offered, was, no doubt, involved in their:
decision. - B

It is said, if I understood: the matter right,
that there-ought'to have been & monition from
the Circuit Court to- Mr. Wehtworth, to bring
in what he had' in:his hands. L .
I see no necessity for a monition exsctly in =
L Dail. 3.

[
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that form. - There was-a monition to comie in
and answer the libellants upon the justice of the
«cause, as set forth;—he 'came in and had an
opportunity to defend himself :and the question
was, whether he was answerable upon the cir-
cumstances-of the case, which: was determined
by the court. .

By the cases in Dwrnford and East, as well as
from other books, it is clear that the adiniralty
has not only jurisdiction #n 7em, but also power
-over the persons of the captors and all those
who have come to the possession of the pro-
ceeds of the prize, to do complete justice as the
case requires, to captors and claimants,

But I cannot conceive why the decree of the
court of appeals is not conclusive upon Mr.
George Wentworth as much as upon the other
libellants.

Again; it is objected, that the decree being
for restoration, damages could not be awarded.
"The decree was not complied with—the thing
‘was gone. How, then, could justice be done
without giving damages?

Then the question is, how are we to under-
stand the decree; as joint upon all the libellants
for the whole, Mr. George Wentworth included,
or a3 decreeing the owners to restore one half,
and Mr. George Wentworth; agent for. the -cap-
tors, thé other half?

If the latter, whicl perhaps may be a réason-
.able and just construction, conformable to the

spirit of the original libel, then the decree of the
- Circuit Court is in that regpect erroneous.
1.20%]- *Also as to damages, [ supposé, interest
-ought not to have been allowed farther back
than the decree.. The only question that re-
mains, is whether this court can rectify those
-errors; consistently with the judicial act.  And
I think it may, as there iy sufficicnt matter, ap-
Pparent upon the record, to do it by.
I agree that cach party bear their own costs
‘0f thig court. . :
By reE CouRr. Ordered, That against all
thé Plaintiffs in error, except George Went
worth, sixteen thousand three hundred and sixty
-dollars und sixty-eight cents, be recovered by
the Defendants in error and the same sum
against George Wentworth, and that against the
Plaintiffs in error the costs of the Circuit Court
be recovered, one half against George Went-
worth, and the other half against the other
Plaintiffs in error; and that in this Court the
‘parties pay their own costs.

Distinguished—3 Dall. 304,

Cited—3 Dall. 40; 4 Cranch 17, 21; 8 Cranch 137;
7T How. 865; 21 How. 167; 6 How. 539; 7 Wall. 720; 18
Wall. 249; 1 Ware 480; Blatcht, 163; Id. 259; 1
Bliss 2155 2 Curt. 319; 1 Gall. 24; Id. 573; 4 Mason
146 ; Olcott 70, 170 ; 1 Paine 117; 2 1d. 679; 2 Wood,
& M. 52, 540,

RULES.
SvpreME Court of the UNITED STATES,
February Term, 1795.
ju%gsgs.'tement of each case to be furnished to the

Evidence on motion to discharge bail must be by
-deposition.

NORDERED, That the Gentlemen of the Bar
be notified, that the Court will hereafter ex-
Dall. 3. '

SuprEME COURT OF THE UNITED STATES.
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pect tobe furnished with a statement of the
material pointg of the Case, from the Coun-
gel on each side of a Cause. . o
OrpERED,  That 'all evidence on motions for a .
discharge of Prisoners upon bail, shall be . -
hy way of Deposition, and not Vive Voee.
United States versus Hamilton. = -

*Aveusr TerM, 1795. *121

A COMMISSION, bearing date the 1st of July,

1795, was read, by which, during the re-
cess of Congress, JoEx RurrepcE, Hsquire,
was appointed Cirer JusTiCE, till the end of
the next session of the Senate.

THE UNITED STATES t¢ersus RICHARD
PETERS, District Judge.

The trial of prizes taken on the high seas, and
brought within the limits of a foreign belligerent
power, for adjudication, by vessels of war ot such
power acting under its authority, and of all ques-
tions incidental thereto, belongs exclusively to the
tribunals of such Lélligerent power, p: 129,

Vessels of war of such belligerent, and the-offi-
cers_thereof, cannot be seized or arrested within
-the United States at the suit of individuals, to an-
swer.for any such-capture. p. 129 130.

- Such. vessels of war, authorized to make cap- .
tures, may, in time of- war, seize neutral vessels on
the high seas, and bring them into the port of such

.belligerent to. answer for any breach of  neu-
~trality. p. 130; and for such captures they are not

amenable before the tribunals of the neutral-pow-
er, but only to the sovereign in whoseservice they
acted, p. 130, District Courts of the United States
have no jurisdiction in such cases. p. 130.

A prohibition will issue fromn this Court to forbid
a District Court from proceceding against a véssel
and its commander, of a toreign belligerent power,

i at the suit of a citizen of the United States, for the

capture of his vessel and carrying the same for
adjudication into the port of the foreign belliger-

ent. p. 131, 132. .
TTHIS was a motion for a Prohibition to the
District - Court of Pennsyloania, where a
Libel had been iled, by James Yard, and pro-
cess of attachment thereupon issued, against
the Cussius, an armed Corovefte, belonging to
the French Republic, and Samuel Daovis, her

Commander, - The Libel was in these words :
““To the Honorable Richard Petets, Esquire,
Judge of the District Court of Pennsylvania.
The Libel and Complaint of James Yurd, of
the State of Pennsyloania, in the United States

of America, i

“HumsLy sgewgTH, That the said James
Yard is the owner.of the schooner William
Lindsey, and her cargo : That on or about the
day of  last, the said schooner sailed from
the island of St. Thomas, to the city of St. De-
mingo, in the island of Hispaniola, commanded
by a certain. Walter Burke, and laden with
about one hundred and forty-two barrels of
Flour, six puncheons of Rum, and other Mer-
chandise, of the value of two thousand dollars,
the said vessel and cargo amounting in all to
ten thousand dollars, lawful money of the
United ‘States of America, all regularly cleared
out, from the said island of 8¢ T'homas, and
furnished with all Documents, *usual, [*122
necessary, and proper, and being on a:voyage
. ‘ 535




DOWNLOADED FROM:

Family Guardian Website

http://famguardian.org

Download our free book:
The Great IRS Hoax: Why We Don’t Owe Income Tax



http://famguardian.org/
http://famguardian.org/Publications/GreatIRSHoax/GreatIRSHoax.htm

