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40. 01 GENERALLY

Over the past thirty years, illegal tax protesters have devel oped numerous
schenmes to evade their incone taxes and frustrate the Internal Revenue Service
under the guise of constitutional and other objections to the tax | aws.

I ndi vi dual s who nmerely express dissatisfaction with the income tax system are not
crimnally prosecuted. However, the right to freedom of speech is not so
absolute as to protect conduct that otherw se violates or incites a violation of

the tax laws. United States v. Citrowske, 951 F.2d 899, 901 (8th
Cr. 1991). See also United States v. Fleschner, 98 F.3d 155 (4th
Cr. 1996) (asking for First Amendnent instruction); United States v.

Kubal I, 976 F.2d 529, 532 (9th Cr. 1992) (First Amendnment does not
protect those who go beyond nere advocacy, and assist in creation and operation
of tax evasion schenes.)

Illegal tax protest schenes range fromsinply failing to file tax returns
to concealing financial transactions and assets in warehouse banks and trusts to
filing frivolous liens to interfere with IRS investigations. These schenes give
rise to charges under all of the crinmnal tax statutes. [FN2] Thus, this chapter
shoul d be read in conjunction wth those chapters of the Manua
that discuss the various substantive offenses in detail. See
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Chapters 8.00 through 29.00, supra.

40. 02 SCHEMES
40.02[1] Paper Terrorism
40.02[ 1][a] Harassment Schenes

Illegal tax protesters have enpl oyed various schenes designed to harass IRS
enpl oyees and agents, as well as prosecutors and judges, and interfere with
audits and crimnal investigations. One of the earliest harassnment schenes
involved filing false Fornms 1099 with the IRS, reporting that an I RS agent,
judge, or prosecutor had been paid | arge amounts of noney. This schenme was
designed to trigger an IRS audit, during which the Form 1099 recipi ent would have
to explain the discrepancy between the inconme reported on his or her return and

that reported on the Form 1099. See, e.g., United States v. Van
Krieken, 39 F.3d 227 (9th Cr. 1994); United States v.
Lorenzo, 995 F.2d 1448 (9th G r. 1993).

Form 1099 schenes have been prosecuted under a variety of crimnal tax

statutes. See, e.g., United States v. Bowman, 173 F.3d 595, 599-600
(6th Cr. 1999) (26 U.S.C. § 7212(a) is appropriate charge in Formns

1099/ 1096 schene); United States v. Wnchell, 129 F.3d 1093, 1098-99
(10th Cir. 1997) (26 U S.C. 88 7212(a) and 7206(1)); United

States v. Heckman,30 F.3d 738 (6th Cir. 1994) (discussing
application of sentencing guidelines in Form 1099 schene charged as 26

U.S.C. 7206(1)); United States v. Dykstra, 991 F.2d 450 (8th Cir.
1993) (26 U.S.C. 8§ 7206(1) and 7212(a)); United States v.

Hi ggi ns, 987 F.2d 543, 544 (8th Cr. 1993) (26 U.S.C. 88§

7206(1) and 7212(a)); United States v. Wley, 979 F.2d 365, 367 (5th
Cr. 1992) (18 U.S. C. 88 371, 472, 1001 and 1002); United

States v. Rosnow, 977 F.2d 399, 410-11 (8th GCr. 1992)(26 U. S.C

88 7206(1) and 7212(a), and 18 U . S.C. § 371); United

States v. Kuball, 976 F.2d 529, 532 (9th Cir. 1992) (26 U S.C

88 7206(1) and 7212(a)); United States v. Parsons, 967 F.2d

452, 453 (10th GCr. 1992) (18 U.S.C. 88 287 and 1001); United

States v. Hildebrandt, 961 F.2d 116 (8th G r. 1992) (18 U.S.C. 8§
1001); United States v. Yagow, 953 F.2d 423, 427 (8th G r. 1992) (26
U S.C 88 7206(1) and 7212(a)); United States v.

Citrowske, 951 F.2d 899 (8th Cr. 1991) (18 U.S.C. § 1001);

United States v. Tel emaque, 934 F.2d 169, 170 (8th Cr. 1991) (18
UsS C § 371).

A recent resurrection of the so-called "Redenption" schene involves the
filing of false Fornms 8300 (Report of Receipt of Mdre Than $10,000 in Cash in
A Trade or Business), Forns 4789 (currency transaction reports (CTRs)), and
Suspi cious Activity Reports (SARs) for harassment purposes. [EN3] Forns 8300 are
IRS reporting forms covered by the confidentiality provisions of 26 U S.C. §
6103. [FN4] Forns 4789 and SARs are Financial Crinmes Enforcement Network
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(Fi nCEN) docunents not subject to tax information confidentiality requirenments.

Essentially, the new "Redenption" schene involves filing one of these forns
with the IRS, reporting that a | arge anount of cash, sonetines foreign currency,

was paid to the nanmed recipient. |IRS agents, federal and state prosecutors and
judges, state troopers and private creditors are often targeted. Typically, the
protester will send his or her victiman IRS Form W9, requesting a socia

security nunmber. Even without the target's social security nunmber, the protester
files Form 8300, which triggers a letter to the target fromthe I RS requesting
addi tional information and warni ng of possible penalties for inconplete
information. Once the IRS |learns the docunent is fraudulent, the IRS attaches

a "fraud" indicator to the conputerized record and sends the forn(s) to the
appropriate office of the IRS Crimnal Investigation Division (CID) or Treasury

I nspector Ceneral for Tax Adm nistration (TIGIA) for investigation. CID
investigates all filings involving non-1RS enpl oyees, while TIGTA has
jurisdiction over filings against IRS personnel. All cases, whether investigated
by CID or TIGIA require authorization for prosecution fromthe Tax Division

There are several ways to prosecute these schenes. First, the prosecutor
shoul d determine if the protester has attenpted to pass any fraudul ent sight
drafts or other financial instruments. This will require an inquiry with the
U S. Secret Service and the Federal Bureau of Investigation. |f the protester
has filed fal se Forns 8300 and used sight drafts, the prosecutor should
consi der charging the sight drafts pursuant to 18 U S.C. § 514 [FEN5]

(see Chapter 40.02[1][b], supra), using the false

Forns 8300 as evidence of intent. |If the protester has filed a | arge nunber of
false Forms 8300, 26 U . S.C. § 7212(a) is a possible charge. Because they

are signed under penalties of perjury, false Forns 8300 nay al so be charged as
violations of 26 U S.C. 8§ 7206(1). Neither Forns 4789 nor SARs contain
jurats, so they cannot formthe bases for Section 7206(1) charges.

In sonme cases, it may be best to sinply use the false Forns 8300 as
evi dence to support an obstruction enhancenent at sentencing. See, e.g.

United States v. Veral Smith, 3:99-CR-00025 (D.ID 2000) (District Court
consi dered fal se Fornms 8300 fil ed agai nst prosecutors and judge as evidence
supporting obstruction enhancenent).

Tax protesters also file frivolous |liens against the property of federal
enpl oyees to harass them The tax protester files with the |ocal county recorder
alien for a large anount of noney agai nst the federal enployee's real property.
The purpose of the lien is to encunber the property. This tactic is designed to
di srupt IRS audits and investigations by personally targeting the financi al
affairs of I RS personnel involved in the protester's case. The tax obstruction
statute, 26 U.S.C. 7212(a) [EN6], may be a viable charge
in these cases. See, e.g., United States v. Boos, Nos. 97-

6329, 97-6330, 1999 W. 12741 (10th Cir. Jan. 14, 1999); United States v.
Gunwal | , Nos. 97-5108, 97-5123, 1998 W. 482787 (10th G r. Aug. 12,
1998); United States v. Marsh, 144 F.3d 1229 (9th Cr. 1998)

(dismssing 8 7212(a) charges for lack of venue); United States v.
Trowbri dge, Nos. 96-30179, 96-30180, 1997 W. 144197 (9th Cr. Mar. 26,
1997); United States v. Bailey, No. 94-5219, 1995 W. 716276

(10th Gr. Nov. 22, 1995); Kuball, 976 F.2d at 531 (uphol ding Section
7212(a) conviction for sending threatening letters to I RS enpl oyees);
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United States v. Reeves, 782 F.2d 1323, 1326 (5th Cr. 1986)

(uphol ding Section 7212(a) conviction for filing false liens) ("Reeves
[1"). But see United States v. Bowman, 173 F.3d 595, 599

(6th Gr. 1999) (refusing to extend holding in Kuball, supra).

Tax protesters also sue agents, prosecutors, and judges, and threaten
"arrest" and "prosecution” in so-called "comon-law' courts. "Comon-law' courts
-- which have no legal standing -- are often set up by anti-governnent groups.

In sonme instances, they "indict" and "convict" individuals.

"Conmon- | aw' docunents -- ranging from"prom ssory notes," to "arrest
warrants,” to "crimnal conplaints" -- are created to resenble authentic |ega
docunents. See, e.g., United States v. Hart, 701
F.2d 749 (8th Cr. 1983); United States v. Knudson, 959 F
Supp. 1180 (D. Neb. 1997); United States v. Van Dyke, 568 F. Supp.

820 (D. Or. 1983). Depending on the circunstances, use of the documents may give
rise to 26 U.S.C. 87212(a) charges. See, e.g., United

States v. Wells, 163 F.3d 889, 899-900 (4th Gir. 1998);

Reeves, 782 F.2d 1323. Because use of "common | aw' docunents often

begi ns during investigation and continues during prosecution, their use is
evidence of willfulness for substantive tax charges, or the basis for an
obstruction of justice or other enhancenent at sentencing. See United

States v. Lindsay, 184 F.3d 1138, 1144 (10th G r.) (uphol ding denial of
acceptance of responsibility for obstructive conduct such as filing numerous
frivol ous docunents), cert. denied, 528 U S. 981 (1999);

Wells, 163 F.3d at 894, 897 (uphol di ng upward departure for
"domestic terrorism for use of conmmon |aw arrest warrants).

Tax protesters also attenpt to file frivolous lawsuits or crinmna
conpl ai nts agai nst prosecutors and agents in legitimate state and federal courts.
Cases based on these filings are rarely authorized for prosecution because such
|awsuits and criminal conplaints are difficult to distinguish fromthe host of
frivolous cases filed in courts all the tinme -- thus, making it difficult to
overconme a defense based on the right to petition for a redress of grievances.

40.02[ 1] [ b] Bogus Financial Instrunents

For years, protesters have subm tted bogus financial instrunments to "pay"
their tax liabilities and obtain erroneous IRS refunds, and to "pay" private

creditors. These instrunents -- often entitled "Certified Mney Order,"
"Certified Bankers Check," "Public Ofice Mney Certificate," or "Conptroller
Warrant" -- are designed to deceive the IRS and financial institutions into

treating themas authentic checks or real noney orders.

For exanple, a protester will subnmit a |large bogus check to the IRS or a
creditor for an anount in excess of the anmpunt owed and request refund of the
difference. |If the IRS or creditor rejects the bogus check, the protester wites
threatening letters to force acceptance of the bogus paynent.

Several groups pronote use of such bogus financial instrunments. One of the
earliest "bogus noney order schemes" was perpetuated by an organi zation in

W sconsin known as "Fanily Farm Preservation." See,
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e.g., United States v. Stockheiner, 157 F.3d 1082
(7th Cr. 1998) (noting that the potential |oss cal cul ation exceeded $180
mllion).

An organi zati on known as "USA First" |earned of the schene and sold over
800 "Certified Money Orders" (CM3s) with a face value of $61 mllion. See
United States v. M kol aj czyk, 137 F.3d 237, 239-240 (5th Cr. 1998);
United States v. Mser, 123 F.3d 813 (5th Cr. 1997).

The Montana Freenen are perhaps the npst notorious group to pronote this
schene. See, e.g., United States v. Wlls, 163 F. 3d
889 (4th Cr. 1998); United States v. Hanzlicek, 187 F.3d 1228
(10th GCr. 1999). For other exanples of simlar schenmes, see
Broderick v. Goodroe, No. 99-55311, 2000 W. 194144 (9th Cir. Feb

17, 2000); United States v. Switzer, Nos. 97-50265, 97-50293, 97-
50442, 1998 W. 750914 (9th GCir. Cct. 19, 1998).

The nost recent bogus financial instrunent schenme is the so-called
"Redenption" schene. It involves the use of "Sight Drafts" or "Bills of

Exchange" and the filing of Forns 8300, 4789 and SARs. See
Chapter 40.02[1][a], supra.

The sight draft conponent of the recently resurrected "Redenption” schene
is based on the outlandi sh prenise that, when the United States went off the gold
standard in 1933, the governnent began to be funded with debt instrunents secured
with the energy of current and future inhabitants. The theory is that a
fictitious identity or "straw man" was created for all Americans and the val ue
of a person's birth certificate becanme the collateral for our currency.
Supposedly, the value of an individual's birth certificate is determ ned by the
nunber of tines it is traded on the world futures market and the anmount is
purportedly maintained in a Treasury Direct Account under that person's social
security nunber

A participant in the schene attenpts to reclaimhis or her "straw man" and
therefore the value of the fictitious identity by redeeming his or her birth
certificate. The participant first files a Form UCC-1 with the Secretary of
State in any State, claimng title and security interest in his or her social
security, driver's license, and birth certificate nunbers. The individual then
wites "acceptance for value,"” "non-negotiable charge back,"” or other prescribed
| anguage di agonally on a governnment paper and returns it to the governnent
official who issued it. Typically, the types of docunents used for redenption
include anything froma traffic ticket to a federal indictnment. The "charge
back" allegedly creates a "treasury direct account" that contains the anmount
assigned to the charge back, which the participant purportedly can then draw upon
by witing "sight drafts.” "Sight drafts" are then witten for varying anmounts,
some as high as trillions of dollars. A FormUCC 3 indicating the partia
rel ease of collateral in the anount of each sight draft is then filed with the
same Secretary of State who accepted the Form UCC- 1.

The "sight draft" or bogus financial instrument is of very high print
gual ity and usually contains sone reference to HIR 192, which is the House Joint
Resol ution that took the United States off the gold standard in 1933. These
"sight drafts" or "bills of exchange" purport to be drawn on the United States
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Treasury Departnent.

Hi storically, bogus financial instrument cases involving private creditors
were prosecuted under a variety of statutes such as:

* Conspiracy (18 U.S.C. § 371);

* Mail fraud (18 U . S.C. § 1341);

* Utering a false security (18 U S.C. § 472);

* Bank fraud (18 U. S.C. § 1344), and

* Posiessing and uttering a counterfeit security (18 U S.C. 8§
513).

See, e.g., United States v. Pullman, 187 F.3d 816
(8th Cir. 1999), cert. denied, 528 U. S. 1081 (2000);
Hanzlicek, 187 F.3d at 1230; Wlls, 163 F.3d 889;

St ockhei mer, 157 F.3d 1082.

Cases involving bogus financial instruments presented to the I RS can be
prosecuted as Klein conspiracies (18 U S.C. 8371) or
false clains for refunds (26 U.S.C. 8287). To bring a false claimcharge,
a prosecutor should have evidence that the protester expected a refund fromthe
IRS as a result of submitting the instrunment. Such evidence night include : (1)
the protester's witten request for a refund; (2) proof that the protester
received an IRS notice of tax due and owi hg, and, in response, subnitted a bogus
check for a significant anmount over the anobunt owed; and (3) that the protester
| earned of this schene in a seninar which advertised it would teach participants
how to obtain tax refunds. See, e.g., Hanzlicek, 187
F.3d at 1232 (discussing that a conponent of the schene included obtaining |arge
refunds). Submi ssion of bogus financial instrunents nmay al so be used as an
affirmative act of evasion (26 U S.C. 87201).

In 1996, Congress passed 18 U S.C. 8 514 specifically in reaction to
the use of conptroller warrants. Noting that anti-governnent groups use
fictitious financial instrunents to conmt econonmic terrorism agai nst gover nnent
agencies, private businesses, and individuals, Congress enacted Section 514 as
a Class B felony, which carries a maxi mum prison sentence of 25 years. 142 Cong.
Rec. S10155-02 (Sept. 10, 1996), pp. 196-197.

Section 514 provides in pertinent part that:

Whoever, with the intent to defraud --

(1) draws, prints, processes, produces, publishes, or otherw se nakes,
or attenpts or causes the sanme, within the United States;

(2) passes, utters, presents, offers, brokers, issues, sells, or
attenpts or causes the sanme, or with |ike intent possesses, within the
United States; or

(3) utilizes interstate or foreign comrerce, including the use of the
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mails or wire, radio, or other electronic conmunication, to transmt,
transport, ship, nove, transfer, or attenpts or causes the sane, to,
from or through the United States,

any false or fictitious instrunment, docunent, or other item appearing,
representing, purporting, or contriving through schene or artifice, to
be an actual security or other financial instrunent issued under the
authority of the United States, a foreign governnent, a State or other
political subdivision of the United States, or an organi zation, shal
be guilty of a class B felony.

Section 514 of Title 18 of the United States Code is the obvious charge
when prosecuting a case involving a sight draft. To date, four trials in the
District of Idaho have had successful results utilizing this statute:

United States v. Boone, 1:99-CR-00119; United States v.

O apier, 1:99-CR 00120; United States v. Pahl, 1:99-CR-

00121; and United States v. Smth, 3:99-CR-0025. For filings
relating to these cases, see the |daho federal courts web page at
http://ww. id. uscourts. gov.

Bef or e deci di ng which charges to bring in cases involving "sight drafts"
or "bills of exchange," a prosecutor should investigate and evaluate all the
evi dence. The prosecutor should determi ne how often the protester used sight
drafts or bills of exchange and whether he or she also filed fal se Forns 8300,
CTRs or SARs.

One common concern in the prosecution of all bogus financial instrunent
cases is "intended | oss" as conpared to "actual loss.” Oten, little or no
actual loss results fromthe use of the bogus instrunent. |In United States

v. Ensmi nger, 174 F.3d 1143 (10th G r. 1999), the court was faced with

a schene to obtain ownership of real property through subm ssion of bogus
financial instruments. The District Court enhanced Ensm nger's mail fraud
sentence under the sentencing guidelines based on an intended | oss of $540, 700,
the uncontested val ue of the property. The facts in Ensni nger,

however, showed that there was no way the schenme coul d have succeeded, because
the properties Ensminger attenpted to obtain were already sold to third parti es.
Based on these facts and two previous decisions (United States v.

Gal braith, 20 F.3d 1054 (10th Cr. 1994); United States v.

Santiago, 977 F.2d 517 (10th Cr. 1992)), the Tenth Crcuit held a ten-

| evel enhancenent clearly erroneous. The Ensmi nger court noted

that the Fifth, Seventh, Ninth, Eleventh, and District of Colunbia Grcuits,
relying on application note 10 to section 2F1.1 of the guidelines (authorizing
a downward departure where a defendant attenpted to negotiate an instrunent that
was so obviously fraudul ent that no one woul d seriously consider honoring it),
di sagreed with its analysis. Ensminger, 174 F.3d at 1146-47.

On the other hand, in a case specifically involving use of bogus financia
instrunments, the Fifth Crcuit upheld sentencing based on the face val ue of the

Certified Money Orders even though there was no actual |o0ss. See

Moser, 123 F.3d at 830. See also Switzer, Nos. 97-50265,
97-50293, 97-50442, 1998 W. 750914 (9th Cir. Cct. 19, 1998) (upholding sentence

based on intended loss); United States v. Lorenzo, 995 F.2d 1448,
1460 (9th Gr. 1993).
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40.02[ 2] Warehouse Banks

"War ehouse banks" were common in md-1980"'s abusive tax shelter schenes,
and they continue to be used by tax protesters to hide assets and i nconme fromthe
IRS. Typically, the warehouse bank operates as a subsidiary or service w ng of
a broader collective or association. Menbership in the association is required
to use the warehouse bank services. See, e.g., United States v.

Meek, 998 F.2d 776, 778 (10th Cir. 1993).

A war ehouse bank maintains total privacy of all "account hol ders" hy
conm ngling the funds of nunerous depositors in a single bank account held at a
legitimate bank. The depositor's privacy is achieved by using arbitrarily
nunbered accounts, tracked by the warehouse bank operator. Using only the
account nunber, the depositor endorses all checks to the warehouse bank
associ ation.

Depositors retrieve their funds by requesting cash via registered mail or
by instructing the warehouse bank operator to pay specific bills fromthe
war ehouse bank account. Warehouse bank pronoters also sell gold and silver to
nmenbers and claimto hold all deposit balances in gold or silver.
See United States v. Hawl ey, 855 F.2d 595, 597 (8th
Cir. 1988). The warehouse bank pronoter asserts that only records of the current
bal ance and i nmedi ately preceding transaction are maintained in order to avoid
revealing records in the event of a subpoena or search warrant.

Some depositors al so use trusts and uni ncorporated business organi zati ons
(UBGCs) to further conceal their identities. For exanple, a warehouse bank
custoner mght request that his or her paychecks be nade payable in the nane of
a trust or UBO which then endorses the check to the warehouse bank associ ati on
This method ensures that the original check deposited will not have the nane of
the depositor. It can be traced back to a specific individual only if the nane
of the trust or UBO being used by that individual is known.

Operat ors of warehouse banks have been prosecuted on Klein
conspiracy charges (26 U S.C. 8371) with varied results. See,

e.g., United States v. Caldwell, 989 F.2d 1056, 1058-1059 (9th
Cr. 1993) (reversing conspiracy conviction for failure to prove or instruct jury
that use of deceitful and di shonest neans was an el ement of conspiracy charge);

United States v. Stelten, 867 F.2d 446, 451 (8th Cir. 1989)
(affirmng conspiracy and tax evasion charges); United States v.
Cote, 929 F. Supp. 364, 366-68 (D.Or. 1996) (dism ssing conspiracy

indictment for failure to allege an essential elenent of the crine, i.e.
decei tful and di shonest neans, and for failure to so instruct the grand

jury).

War ehouse bank operators have al so been charged with violating currency

transaction reporting requirenents. See Haw ey, 855
F.2d at 599-602 (upholding instruction that allowed jury to find that the
Exchange was a "financial institution" because it was a "private bank").

Account hol ders have been charged with tax evasion, in violation of 26
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US.C 87201, and willful failure to file, in violation of 26 U S.C. §
7203. See United States v. Dack, 987 F.2d 1282, 1285 (7th Gr.

1993); Meek, 998 F.2d at 778; United States v. Becker, 965
F.2d 383, 390 (7th GCr. 1992).

Use of a warehouse bank supports a "sophisticated nmeans" enhancenent at
sentencing. United States v. Frandsen, No. 99-30159, 2000 W
366272, at *2 (9th Cr. Ap. 10, 2000) (purchasing cashier's checks froma
war ehouse bank held to be use of sophisticated neans), cert.
deni ed, 531 U. S. 890 (2000); Becker, 965 F.2d at 390.

Caution is advised during any investigation of a warehouse bank, however,
because of the danger of treading on First Amendnent freedom of association
rights. Prosecutors nust take care to avoid overly broad searches or subpoenas.
See, e.g., United States v. Ford, 184 F.3d 566, 578-

79 (6th GCir. 1999) (where search warrant authorizes a broader search than is
reasonabl e given facts in supporting affidavit, warrant is invalid and Fourth
Amendnent rights violated), cert. denied, 528 U.S. 1161 (2000);

Nati onal Commodity and Barter Ass'n v. United States, 951 F.2d 1172,

1174 (10th Cir. 1991) (government nust show conpelling need and substanti al
rel ati onship to overcone freedom of association objection by barter
association); In re First National Bank, 701 F.2d 115, 118 (10th Cr.

1983). The renmedy for an overbroad warrant is severance of the excess

portions fromthose that are sufficiently particular. Ford, 184 F.3d

at 578; United States v. Bl akeney, 942 F.2d 1001, 1007 (6th Cr.
1991).

40.02[ 3] Trusts

Anot her wel | -known and frequently-pronoted protester scheme is the use of
shamtrusts, both foreign and donmestic, to hide assets and property. A valid
trust is a legal arrangement whereby a grantor transfers property into a trust
and a trustee holds legal title to property for the benefit of another person
the beneficiary. |In order to be regarded as a valid trust for income tax
pur poses, the trustee nust manage and control the property for the beneficiary's
benefit. The beneficiary cannot manage or control the property. Treas. Reg.
8301. 7701-4(a) & b). Every trust that has over $600 in gross incone or any
taxabl e income nust file a tax return and nust pay taxes on taxable inconme. 26
U S.C. 86012(a)(4); 26 U.S.C. 8641.

Atrust is invalid for Federal inconme tax purposes if: (1) the grantor
retains the sanme relationship to the property both before and after the trust is

established, or (2) the trustee does not have independent control over the

property in the trust, or (3) the beneficiary did not receive an economc
interest in the property. 26 U S. C 88671-677; Treas. Reg.

81.671-1 et seq;. Znuda v. Conm ssioner, 79 T.C 714,

720-722 (1982), aff'd, 731 F.2d 1417 (9th Cir. 1984); Markosian v.
Commi ssioner, 73 T.C. 1235 (1980); Hanson v. Conm ssioner, T.C
Menmo 1981-675, aff'd, 696 F.2d 1232 (9th Cr. 1983).

n

The use of "trusts" and "unincorporated busi ness organi zations" is pronoted
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on Internet web sites, by word-of-nouth, and through senminars. Trust schene
pronoters can be charged with a variety of offenses, including

Klein conspiracy (18 U.S.C. § 371), aiding and abetting tax

evasion (26 U S.C 8§ 7201 & 18 U S.C. §8 2), aiding in preparation of

false tax returns (26 U.S.C. § 7206(2)), tax obstruction (26 U S.C

87212(a)) and tax evasion (26 U S. C. 8§7201) if they know ngly used the
trusts to evade taxes.

However, sone trust schenme users may have a valid reliance defense if the
pronoters present the trust schene as a |l egal way to avoid taxes.

See Chapter 40.05[1][a] and [b], supra, for nore
di scussion of the reliance defense.

40.02[ 4] Church Schenes
40.02[4][a] Cenerally

Some protesters claimtax exenpt status by feigning ordination in a church
Many beconme ministers in mail-order churches, such as the Universal Life Church
the Basic Bible Church of America, or the Life Science Church. Typically,
of ficers and nmenbers of the congregation include only the protester and his or
her inmmediate famly.

Usi ng church rubric, the protester usually adopts one of two schenes.
Under the first, the protester takes a sham vow of poverty and purportedly
assigns all incone and worldly possessions to the church. The protester then
contends that his or her incone is the church's incone and, therefore, not
taxable to the mnister, even though the protester uses the funds to pay persona
and ot her expenses just as he or she did before taking the sham vow of poverty.
See, e.g., United States v. Masat,
948 F.2d 923 (5th Cir. 1991); United States v. Dube, 820 F.2d 886
(7th Gr. 1987); United States v. Zinmrerman, 832 F.2d 454 (8th Cr.
1987); United States v. Ebner, 782 F.2d 1120 (2d Cir. 1986).

Under the second schene, the protester supposedly nmakes charitable
contributions to a church of 50 percent of his or her adjusted gross incone (the
maxi mum anount that can be deducted as a charitable contribution). 26 U S. C
8§ 170(b). The "contribution” is then deposited into "the church's" bank
account, and the protester clainms a deduction on his or her individual return,
even t hough the "donated" funds are used for his or her personal purposes.

See United States v. Hei nemann, 801 F.2d 86, 88
(2d Cir. 1986).

40.02[ 4] [b] Vow of Poverty

General ly, the government introduces evidence proving the protestor's
put ati ve vow of poverty was not fulfilled in practice -- i.e., protester
lived and carried out his or her econonic and financial affairs exactly as in the

past. See United States v. Peister, 631 F.2d 658
(10th G r. 1980), upholding the conviction of Peister for filing a fal se
"wi t hhol di ng exenption certificate form W4". Peister formed a church with
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hinself as nminister, and his wife and parents as trustees, took a vow of poverty,
supposedly gifted all his worldly possessions to the church, set up church
checki ng accounts, and used the funds in those accounts for personal purposes.
Peister, 631 F.2d at 660. The governnent's evi dence showed that

"the church was a shell entity, fully controlled by Peister and his w fe,
together with Peister's parents. The vow of poverty was one in formonly, and
had no substantive effect on defendant's lifestyle." Peister

631 F.2d at 660.

40.02[4][c] Charitable Contributions

In this schenme, the protester purports to donate to his or her church 50
percent of adjusted gross incone (the maxi mum al | owabl e anmount for a charitable
contribution deduction). 26 U S.C. 88 170(a)(i); 170(b)(1)(A),(E)

The protester then uses the "donated" funds for personal purposes.

See United States v. Mchaud, 860 F.2d 495 (1st Grr.

1988). |In such cases, the government nust prove that either no contribution or
gift to the church was nmade or that it was not made to a qualified church under
26 U S.C. 8§ 170(c)(2), which requires that "no part of the net earnings .
[inure] to the benefit of any private sharehol der or individual."

There is no true charitable gift or contribution where a donor does not
totally relinquish doninion and control over his or her property.

See Pollard v. Comm ssioner, 786 F.2d 1063, 1066-67

(11th Cir. 1986); Stephenson v. Comm ssioner, 748 F.2d 331

(6th Cir. 1984); Macklemv. United States, 757 F. Supp. 6

(D. Conn. 1991); Gookin v. United States, 707 F. Supp. 1156 (N.D

Cal. 1988). If a gift is made with the incentive of anticipated

econom ¢ benefit, no deduction is available even if the paynent is nmade to a
t ax- exenpt organi zation. See Transamerica Corp. v. United

States, 902 F.2d 1540 (Fed. Cir. 1990); DeJong V.

Conmi ssioner, 309 F.2d 373 (9th Cr. 1962); Hess v. United

States, 785 F. Supp. 137 (E.D. Wash. 1991); Dew v.

Commi ssioner, 91 T.C. 615 (1988) (nenbers of Universal Life Church nmade
contributions to church with understanding that church was to pay all persona
bills incurred by the "contributor").

A tax protest church is not organi zed and operated exclusively for
religious purposes; therefore, it is not exenpt fromtaxation. 26 U S C
8§ 501(c)(3). To enjoy tax-exenpt status under section 501(c)(3), an
organi zation must satisfy three criteria: (1) it nmust be organi zed and operated
exclusively for an exenpt purpose ("the organizational test"); (2) no part of its
net earnings nay inure to the benefit of any private sharehol der or individual
("the operational test"); and, (3) no substantial part of its activity may
i nclude carrying on propaganda, or otherw se attenpting to influence |egislation
or participating or intervening in any political canmpaign. 26 US.C 8§
501(c)(3). See also Ecclesiastical Order of Ismof Amv.
Commi ssioner, 80 T.C. 833, 838 (1983), aff'd, 740 F.2d 967
(6th Gr. 1984); Unitary M ssion of Church v. Conm ssioner, 74 T.C
507, 512 (1980), aff'd, 647 F.2d 163 (2d G r. 1981).
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If a mnister uses the religious organization's funds for personal purposes
or receives an excessive or unreasonable salary fromthe net earnings of the
church, there is deened to be private inurenent, and the church will fail the
operational test. United States v. Daly, 756 F.2d 1076, 1083 (5th
Cir. 1985). See also Hall v. Comm ssioner., 729 F.2d
632, 634 (9th Cr. 1984); United States v. Dykemn, 666 F.2d 1096,

1101 (7th Cir. 1981).

40.02[4][d] First Amendment Consi derations

Tax protesters often attenpt to use the Freedom of Religion clause of the
First Amendnent to prevent the government from questioning the integrity of the
protester's alleged religious beliefs. The courts have |ong held, however, that
the Freedom of Religion clause cannot be used as a bl anket shield to prevent the
government frominquiring into the possible existence of crimnal activity.
Davis v. Beason, 133 U. S. 333, 342-43 (1890); Cohen v. United
States, 297 F.2d 760, 765 (9th G r. 1962). Thus, although the validity
of religious beliefs cannot be questioned, the sincerity of the person claining
to hold such beliefs can be exam ned. United States v. Seeger,
380 U.S. 163, 184-85 (1965). See also United States
v. Ward, 989 F.2d 1015, 1018 (9th G r. 1992) ("focus of judicial inquiry
is not definitional, but rather devotional . . . That is, is the defendant
sincere? Are his beliefs held with the strength of traditional religious
convictions?"); United States v. Daly, 756 F.2d 1076, 1081
(5th Gr. 1985); United States v. Mon, 718 F.2d 1210, 1227
(2d Cir. 1983); United States v. Dykemn, 666 F.2d 1096, 1098-1102
(7th Gr. 1981); United States v. Peister, 631 F.2d 658, 665
(10th Cir. 1980). In Mon, the defendant argued that the trial
court was required to charge the jury that it nust accept as conclusive the
Unification Church's definition of what it considered a religious purpose. The
Second Circuit flatly rejected the defense argunent, citing Davis v.
Beason, 133 U.S. 333 (1890), and expl aining that:

[t]he "free exercise" of religion is not so unfettered. The First
Amendnent does not insulate a church or its nmenbers fromjudicia
ingquiry when a charge is made that their activities violate a pena
statute. Consequently, in this crimnal proceeding the jury was not
bound to accept the Unification Church's definition of what
constitutes a religious use or purpose.

Moon, 718 F.2d at 1227

A simlar argument was rejected in United States v. Jeffries

854 F.2d 254 (7th Cir. 1988). 1In Jeffries, the defendant argued

that the IRS should not be permitted to define what constituted a church because
to do so would result in the creation of a "federal church, which would restrict
a person's individual religious beliefs." Jeffries, 854 F.2d at

256. In rejecting this argunment, the court stated:

There is no need to try to resolve any conflict there may be between a
person's personal view of what constitutes a church and that which the
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tax | aw recogni zes as a church qualifying it for tax exenpt status,
even if we could. For tax purposes, the tax |aw prevails.

Jeffries, 854 F.2d at 257.

Further, there is no First Anendnent right to avoid federal incone taxes
on religious grounds. United States v. |ndianapolis Bapti st
Tenpl e, 224 F. 3d 627, 629-31 (7th G r. 2000), cert. denied,
531 U. S. 1112 (2001); United States v. Ransey, 992 F.2d 831
(8th Gr. 1993). Therefore, the defendants' religious objections to filing tax
returns signed under penalty of perjury do not elimnate the requirenent to file
tax returns. See United States v. Dawes, 874 F.2d
746, 749 (10th Cir. 1989) ("the requirenent that the tax return be signed under
penalty of perjury is not an unconstitutional restriction on defendant's right
to freedomof religion"); Hettig v. United States, 845 F.2d 794
(8th Cir. 1988); Borgeson v. United States, 757 F.2d 1071
(10th Gir. 1985). But see Wrd,
989 F.2d at 1018 (conviction of tax protester overturned because trial court
refused to allow himto swear oath of his own creation; "the court's interest in
adm nistering the precise formof oath nust yield to Ward's First Anendnent
rights").

An order requiring a defendant to conply with federal incone tax | aws as
a condition of probation does not violate the First Amendnent.

Ransey, 992 F.2d at 833.

The courts al so have held that the Internal Revenue Code sets forth

obj ective requirenents or criteria (e.g., 26 US.C. 88 170 and

501), which enable the Internal Revenue Service to determ ne whether an

organi zation qualifies as a tax-exenpt organi zati on or whether an individual's
contribution qualifies as a deductible charitable contribution, w thout entering
into the type of subjective inquiry that is prohibited by the First Amendnent.
Dykena, 666 F.2d at 1100; Hall v. Conmi ssioner,

729 F.2d 632, 635 (9th Cir. 1984). See also United

States v. Masat, 948 F.2d 923, 927 (5th Cr. 1991) (proper for district
court to give instruction that allowed jury to deci de whet her defendant was a
mnister in a tax-exenpt organi zation as defined in 26 U S.C. § 501(c)(3)).

40. 03 TRI AL TACTI CS/ CONSI DERATI ONS
40.03[1] Criminal Summons

The governnent has the option, in m sdemeanor cases, to charge the
defendant by filing a crimnal information and issuing the defendant a sumons
i nstead of arresting himpursuant to a warrant. Protesters have argued, however,
that a showi ng of probable cause is required under Fed. R CrimP. 9 and 4(a) for
i ssuance of a summons. The courts, however, have held to the contrary.

See United States v. Dawes, 874 F.2d 746, 750

(10th Cr. 1989); United States v. Birkenstock, 823 F.2d 1026,
1030-31 (7th Cir. 1987); United States v. Bohrer, 807 F.2d 159, 161
(10th Cir. 1986). See also United States v. Saussy,
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802 F.2d 849, 851-52 (6th Cr. 1986). Conpare United States

v. Kahl, 583 F.2d 1351, 1355 (5th Cr. 1978), where the court held that

an arrest warrant, rather than a summobns, not based on a sworn affidavit viol ated
the requirenents of Fed. R Cim P. 9.

40.03[2] 26 U.S.C. § 6103(h)(5) Juror Audit Information

Prior to August 5, 1997, Section 6103(h)(5) allowed any party in a tax
adm nistration proceeding to obtain audit information about a prospective juror.
The information was limted to a "yes" or "no" answer to the inquiry about
whet her a "prospective juror in such proceeding has or has not been the subject
of any audit or other tax investigation" by the IRS. 26 U S C. 6103(h)(5). This
provi sion was repeal ed on August 5, 1997. The repeal applies to "judicial
proceedi ngs commenced after the date of enactnent."” Pub.L.No. 105-34, 8§
1283 (The Taxpayer Relief Act of 1997). [FEN7]

40.03[3] |IRS Agents' Authority

Illegal tax protesters sonetines raise the bizarre argunent that | RS agents
cannot investigate tax offenses or appear in court because they are not agents
of the United States governnent but are agents of an alien foreign principal, the
I nternational Momnetary Fund (IMF). See United States v.
Rosnow, 977 F.2d 399, 413 (8th Cr. 1992). This argunent is based on the
startling premise that the United States has been in bankruptcy since the gold
standard was elimnated. Because of the alleged bankruptcy, the United States
purportedly has no standing to demand noney or file liens. Instead, the | M was
supposedl y given the power to collect incone taxes, with the IRS as its
depository and fiscal agent. The theory is that the income taxes collected by
the IRS do not go into the United States Treasury but instead are deposited into
the Federal Reserve Bank for the benefit of the M. See DelLaRosa V.

Agents for International Mney Fund Internal Revenue Service, No. ClV-
S951170DFLGGEH, 1995 W 769395 (E.D. Cal. Cct. 16, 1995). This argunent has been
deenmed "conpletely without nerit [and] patently frivolous.”" United States

v. Jagim 978 F.2d 1032, 1036 (8th G r. 1992); see

also United States v. Hi ggins, 987 F.2d 543, 545

(8th Cr. 1993).

40.03[4] Indictnent Not Sufficient Notice of Illegality

A tax protester may argue that an indictrment is insufficient because it
fails to cite 26 U S.C. 8§ 6012, the section that requires a return to be
filed, or other Internal Revenue Code sections containing provisions for tax
liabilities. |If the indictnment contains the elenents of the offense charged,
fairly infornms the defendant of the charge agai nst which he nust defend, and
enables himto "plead an acquittal or conviction in bar of future prosecution for
the sane offense,” the indictment is constitutionally sufficient. United
States v. Vroman, 975 F.2d 669, 670-71 (9th Cr. 1992) (quoting

Haming v. United States, 418 U. S. 87, 117 (1974)). The governnent
need not specifically cite 26 U S.C. 8 6012 in an indictnment alleging
willful failure to file in violation of 26 U S.C. § 7203.
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Vroman, 975 F.2d at 671; United States v. Kahl, 583
F.2d 1351, 1355 (5th Cr. 1978).

In a simlar vein, the Nnth Crcuit has rejected the argunent that an
indictment charging a violation of 26 U.S.C. § 7206 and setting forth the
el enents of the offense was insufficient sinply because the CFR provisions
dealing with the enforcenent of section 7206 reference the Bureau of Al cohol
Tobacco and Firearns, an agency unrelated to the case agai nst the defendant.

United States v. Cochrane, 985 F.2d 1027, 1031 (9th G r. 1993).
An indictrment need only provide "the essential facts necessary to apprise the
def endant of the crine charged; it need not specify the theories or evidence upon

whi ch the governnment will rely to prove those facts." Cochrane,
985 F.2d at 1031

40.03[5] Filing of Protest Docunents: |Is the Docunent Filed a Tax Return?
40.03[5][a] Cenerally

Tax protestors frequently fail to file tax returns or file returns --
frequently unsigned, or signed with the jurat crossed out -- that report no

financial information and/or espouse tax protest rhetoric. See
Morgan v. Conm ssioner, 807 F.2d 81 (6th Cir. 1986); Msher

v. Internal Revenue Service, 775 F.2d 1292, 1294 (5th G r. 1985);
Edwar ds v. Conmi ssioner, 680 F.2d 1268 (9th Cr. 1982);

Lovel ace v. United States, No. 89-375TD, 1990 WL 284740, at *1
(WD. Wash. Cct. 18, 1990), aff'd, 951 F.2d 360 (9th G r. 1991).

40.03[5][b] What Is a Tax Return?

A tax return consists of an IRS Form 1040 (or other relevant form
cont ai ni ng enough informati on about the taxpayer's income to conpute the tax.

Conmi ssi oner v. Lane-Wlls Co., 321 U S. 219 (1944); United
States v. Saussy, 802 F.2d 849, 854 (6th Cir. 1986); United States
v. Green, 757 F.2d 116, 121 (7th Cr. 1985); United States v.
G abi nski, 727 F.2d 681, 686 (8th Cir. 1984); United States v.
Verkuil en, 690 F.2d 648 (7th Cr. 1982); United States v.
Moore, 627 F.2d 830, 834 (7th Gr. 1980); United States v.
Smith, 618 F.2d 280, 281 (5th Gr. 1980); United States v.
Edel son, 604 F.2d 232, 234 (3d Cr. 1979); United States v.
lrwin, 561 F.2d 198, 200-01 (10th Cir. 1977); United States v.
Daly, 481 F.2d 28, 29 (8th Cr. 1973); United States v.

Porth, 426 F.2d 519, 523 (10th Cr. 1970).

A taxpayer who subnits a formcontaining only his nane, address, and
argunents supposedly excusing himfromfiling tax returns has not filed a

"return” within the neaning of the Internal Revenue Code. In Porth

and Daly, supra, taxpayers filed Fornms 1040
containing only their nanes and addresses, and references to various
constitutional provisions which purportedly excused themfromfiling tax returns.
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Appel I ate courts upheld both convictions. The Porth court held
t hat:

The return filed was conpletely devoid of information concerning his

income as required by the regulations of the IRS. A taxpayer's return
whi ch does not contain any information relating to the taxpayer's

i ncome fromwhich the tax can be conputed is not a return within the

nmeani ng of the Internal Revenue Code or the regul ati ons adopted by

t he Conmi ssi oner.

Porth, 426 F.2d at 523 (citations omitted). See also

United States v. Kinball, 925 F.2d 356, 357 (9th Cir. 1991)

(en banc) (asterisks and no signature not a return); United
States v. Upton, 799 F.2d 432, 433 (8th Cr. 1986); United States
v. Geen, 757 F.2d 116, 121 (7th Cir. 1985); United States v.
Mosel , 738 F.2d 157, 158 (6th Cir. 1984); United States v.

Vance, 730 F.2d 736, 738 (11th Cir. 1984); United States v.

G abi nski, 727 F.2d 681, 686 (8th Cir. 1984); United States v.

Stillhanmrer, 706 F.2d 1072, 1075 (10th Cir. 1983) ("the test is whether
the defendants' returns thenselves furnished the required infornation for the IRS
to make the conmputati on and assessnent, not whether the information was avail abl e

el sewhere"); Verkuilen, 690 F.2d at 654; United States v.

Reed, 670 F.2d 622, 623-24 (5th Cr. 1982) (Form 1040 reflected only the
anount withheld fromearnings and no other dollar figure, with refund cl ai ned);

United States v. Crowhurst, 629 F.2d 1297, 1300 (9th Cr.
1980); United States v. Schiff, 612 F.2d 73, 77 (2d G r. 1979);
Edel son, 604 F.2d at 234 .

General ly, Forms 1040 which report only zeros are not valid returns.
Mosel, 738 F.2d 157; United States v. Ri ckman,

638 F.2d 182, 184 (10th G r. 1980); Moore, 627 F.2d at 835 ("when
apparent that the defendant is not attenpting to file fornms accurately disclosing

his income, he may be charged with failure to file a return”); United
States v. Smith, 618 F.2d 280, 281 (5th GCr. 1980);. But

see United States v. Long, 618 F.2d 74, 75 (9th Cr. 1980)

(zeros on Long's tax forms, unlike blanks, constituted information as to incone
fromwhich a tax could be conputed just as if the return had contai ned ot her
nunbers) .

Courts have also held that tax forns reporting nothing or small amounts in
the bl anks provided for income and expenses do not constitute |egal

returns. Kinball, 925 F.2d at 357 (conviction upheld where returns

only reported asterisks); United States v. Ml quist, 791 F. 2d
1399, 1401 (9th Cir. 1986) (Form 1040 with word "object” witten in all spaces

requesting information is not a return); Edelson, 604 F.2d at 234
(total incone figure based on his interpretation of "constitutional dollars" and

a blanket claimof the Fifth Arendnent as to all other itens); United

States v. Brown, 600 F.2d 248, 251-52 (10th G r. 1979) ("unknown" or
claimed "Fifth Arendnent" responses on Forns 1040 are not returns).

A Form 1040 that shows only a bottomline figure for taxable incone
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with no information as to how the reported taxabl e incone was derived
(such as the source of the incone, the anount of gross incone and
deductions, and the nunber of exenptions clained) is not a valid
inconme tax return, as a matter of |aw

G abi nski, 727 F.2d at 686-87

On the other hand, onission of isolated information, such as a taxpayer's
soci al security nunber or names of dependent chil dren, which does not inpede the
IRS's ability to check a taxpayer's asserted tax liability, does not disqualify
the docunent as a valid a return. G abinski, 727 F.2d at 686
(But see, contra, Crowhurst, 629 F.2d at1300, in
whi ch defendant filed Forns 1040 whi ch were bl ank except for the defendant's
signature and request for refund of incone tax withheld and attached Fornms W2.
The Ninth Circuit held that the Form 1040 with attached W2s constituted returns
because they provided "the RS with ostensibly conplete information from which
a tax could be conmputed" and uphel d the defendant's conviction under section

7206(1) for filing false returns. Crowhurst, 629 F.2d at 1300).

The Sixth Circuit has held that a return filed after the IRS
assesses deficiencies is not a return because it no | onger serves a tax purpose

and has no legal effect. |In re H ndenlang, 164 F.3d 1029, 1034
(6th Cr.), cert. denied, 528 U S. 810 (1999).

40.03[5][c] Wiat Is or Is Not a Tax Return: A Matter of Law or Fact?

Sone courts hold that the determ nation whether a return is valid for
section 7203 purposes is a question of law for the court to decide.
United States v. Grabinski, 727 F.2d 681, 686 (8th Cir. 1984).
See also United States v. Upton, 799 F.2d 432, 433 (8th Cr.
1986); United States v. Geen, 757 F.2d 116, 121-22 (7th Cr.
1985); United States v. More, 627 F.2d 830, 834 (7th G r. 1980)
(unsi gned Form 1040 not a return as a matter of law). This determnation "in no
way renoves fromthe jury fact questions regardi ng whether a defendant was
required to file a return, . . . actually failed to nake a return, . . . and
whether a failure to file was willful." Gabinski, 727 F.2d at 686
See also Geen, 757 F.2d at 121

O her courts caution that a jury should deci de whether or not the filing
net the definition of a return. For exanple, the Sixth Grcuit held that the
trial court should only "properly stat[e] the | aw respecting the definition of
a return, and [leave] it to the jury to decide whether [the] defendant had
properly filed a return.” United States v. Saussy, 802 F.2d 849,

854 (6th Gr. 1986).

I n Saussy, 802 F.2d at 854, the court found the follow ng
jury instruction proper:

A docunent which does not contain sufficient information relating to
the taxpayer's incone fromwhich the tax can be conputed is not a
return within the nmeaning of the Internal Revenue Code and the
Regul ati ons thereunder. Whether any docunent subnitted by the
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defendant constitutes [a] tax return[] is a matter for the jury to
deci de.

In United States v. Goetz, 746 F.2d 705, 709 (11th Cr.
1984), the Eleventh Grcuit held that the trial court inproperly invaded the
provi nce of the jury by "deternin[ing] that the docunents filed by the defendants
did not contain any financial information, and conclud[ed] that, as a matter of

| aw, these docunments were not returns." GCoetz, 746 F.2d at 708.
See also United States v. Grote, 632 F.2d 387, 391 (5th Gr.
1980) .

40.03[ 6] Discovery of IRS Master Files

Each individual who has filed a tax return with the IRS has a record in the
I RS master conputer under his or her social security nunber. The IRS Individual
Master File (IMF) is the transcript generated by the IRS naster conputer. It
contai ns coded information about the individual's tax history, including the
filing of federal inconme tax forns, paynment of taxes, refunds due, audits, and

IRS notices sent to the individual. The Certificates of Assessnments and
Payrments -- certified IRS records reflecting filings and paynments by an
i ndi vi dual which are generally introduced at trial -- are prepared fromthe

informati on contained within the | MF

Rul e 16 of the Federal Rules of Crimnal Procedure does not require the
governnent to provide the I MF in discovery absent sone showi ng of materiality.
See United States v. Pottorf, 769 F. Supp. 1176, 1181
(D. Kan. 1991). Wen portions of the IM- are relevant, it may be sufficient to

provi de just those relevant parts of the M in discovery. See
United States v. Fusero, 106 F. Supp.2d 921, 925 (E.D. Mch. 2000).
However, in United States v. Buford, 889 F.2d 1406, 1407-08

(5th Gr. 1989), the Fifth Grcuit reversed the conviction of a defendant where
the district court denied his request for the IM-F in discovery and failed to
performa pronised in canera inspection of the IMF. In

Buf ord, the governnent introduced evidence, for inpeachnent

purposes only, that the defendant failed to file his tax returns for severa
years. The defendant testified that he had filed. |In rebuttal, the governnent
called an I RS records custodi an, who based her testinony on the Certificates of
Assessnents and Paynents, which were hand prepared using information taken from
the IMF. After eliciting evidence on cross-exam nation of the I RS custodian

whi ch contradicted the information in the Certificates of Assessnents and

Paynments, the defendant repeatedly asked for an in canera review of the

| M=.  The review never took place. The Fifth Crcuit found that the district
court abused its discretion in denying discovery of the IMF and failing to
provide the in canera review of the M. Buford, 889 F.2d

at 1408.

40.03[7] Modtions in Limne
In many tax protester cases, the defendant will attenpt to present

"evi dence" or argunent relating to what the | aw should be, the constitutionality
and validity of the tax laws, or alternative interpretations of the tax |aws not
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relied upon by the defendant. |In such cases, it nay be useful to file a notion
inlimne requesting an order to prevent the defendant from

presenting i nappropriate and irrelevant materials that could confuse the jury.
The text of a sanple notion in linne is set out as Appendix | at the end of this
chapter.

40. 03[ 8] Attorney Sanctions

Attorneys representing protesters will sonetines repeatedly nmake frivol ous
argunents or behave inappropriately in court. Such behavior is sanctionable.
See United States v. Engstrom 16 F.3d 1006, 1010-12 (9th
Cr. 1994) (al t hough defense counsel could not be held in contenpt after a sunmmary
procedure pursuant to Rule 42(a) of the Federal Rules of Criminal Procedure for
asserting during opening statenment his client's belief in the trial court's
participation in a conspiracy to defraud the American people, his "various
di srespectful and confrontational remarks" to the trial judge warranted order
suspendi ng his pernission to practice in jurisdiction for three years);

United States v. Collins, 920 F.2d 619, 633-34 (10th Cr. 1990)

(uphol ding district court's revocation of defense counsel's pro hac vice
status after counsel, who had a "past reputation for hijacking judicia
proceedi ngs onto his tax protester bandwagon," filed several legally frivol ous
pre-trial notions); In re Becraft, 885 F.2d 547, 550 (9th Gr.

1990) (pursuant to Fed. R App. Proc. 38, ordering defense counsel to pay $2,500
in damages for filing frivolous petition for rehearing);

United States v. Sunmet, 862 F.2d 784, 786-87 (9th Cir. 1988)

(uphol ding district court's formal censure of defense attorney and revocati on of
his pro hac vice status when he violated | ocal rules by continuously
chal l enging the court's authority and ignoring repeated warnings of the court);
United States v. Howell, 936 F.Supp. 774, 775-76 (D. Kansas 1996)

(denying defense attorney's notion for reconsideration of order revoking his
pro hac vice adni ssion because he failed to appear at a pretrial notions
hearing, made fal se and m sl eading statenments regarding his past disciplinary
proceedi ngs to nagi strate judge, and failed to disclose all past disciplinary
proceedings in an affidavit submitted to the court).

40.03[9] Evidentiary |ssues
40.03[9][a] Prior or Subsequent Tax Protest Activities: Rule 404(b)

Evi dence of tax protest activities of the defendant prior or subsequent to
the crimnal conduct charged nmay be adnissible at trial. It nay be argued that
such evidence, if "intrinsic" or "intricately related to the facts of the case,”
is not even subject to Fed. R Evid. 404(b) because it is directly probative of
willful ness, an elenent of the tax crine charged. United States v.

Hi | geford, 7 F.3d 1340, 1345 (7th Cir. 1993); see also United

States v. WIllians, 900 F.2d 823, 825 (5th Cr. 1990) (other act evidence

is "intrinsic" and thereby not governed by Rule 404(b) when the evidence of the
ot her acts and the evidence of the crime charged are "inextricably intertw ned,"
both acts are part of a "single crimnal episode,” or the other acts were
"necessary prelimnaries" to the crime charged). Intrinsic evidence is subject
to the Fed. R Evid. 403 bal ancing test, which requires the exclusion of rel evant
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evidence if its prejudicial effect substantially exceeds its probative val ue.

If it is determned that the evidence of other crines or acts is extrinsic
to the case, the evidence may be adm ssible under Fed. R Evid. Rule 404(b) to
show "intent, preparation, plan, know edge, identity, or absence of nmistake or
accident."” Oher act evidence may be admtted if the follow ng four requirenents
are met: (1) the evidence is offered for a proper purpose, a purpose other than
to denonstrate the defendant's propensity to commt the crinme charged; (2) the
evidence is relevant; (3) the trial court makes a Fed. R Evid. Rule 403
determ nation that the probative value of the evidence is not substantially
outwei ghed by its potential for unfair prejudice; and (4) the district court
subnmits a linmting instruction, if requested. Huddleston v. United
States, 485 U. S. 681, 691-92 (1988); United States v.

Gissom 44 F.3d 1507, 1513 (10th Cir. 1995); United States v.

Zapata, 871 F.2d 616, 620 (7th Cir. 1989). Evidence of other sinmlar

acts is relevant only if the evidence is sufficient to support a jury finding
that the defendant conmtted the simlar act. Huddleston, 485 U S

at 689, Zapata, 871 F.2d at 620; See United States v.

Ayers, 924 F.2d 1468, 1473 (9th Cr. 1991) (articulating four-part test

for adm ssion under 404(b) -- (1) sufficient evidence nust exist for jury to find
def endant conmitted other acts; (2) other acts must be introduced to prove a
material issue; (3) other acts nust not be too renote in tine; and (4) if
admtted to prove intent, other acts nmust be simlar to offense charged).

A defendant's prior or subsequent tax protest activities, filing and
payment history, or participation in civil tax court proceedings will often be
relevant in crinmnal tax cases, especially where the defendant rai ses a good
faith defense. See United States v. Wsenbaker, 14 F.3d 1022, 1028
(5th Cir. 1994) (prior state tax convictions relevant to prove wllful ness and
to negate defendant's assertion of good faith defense); United States v.

McKee, 942 F.2d 477, 480 (8th Cir. 1991) (in section 7201 prosecution

testinmony concerning prior IRS audit and defendant's prior filing of fal se exenpt
Form W4 relevant to issues of intent or absence of m stake under Fed. R Evid.
404(b)); United States v. Fingado, 934 F.2d 1163, 1165 (10th Gir.

1991) (in section 7203 prosecution, evidence of defendant's failure to file in
prior years adm ssible pursuant to Fed.R Evid. 404(b) to prove w || ful ness);
United States v. Johnson, 893 F.2d 451, 453-54 (1st G r. 1990)

(evidence that defendant subnmitted Form W4 in 1987 clai m ng nore all owances than
he was entitled to and failed to file a return in 1987 rel evant to show

wi || ful ness and absence of nistake in filing false Schedule C fornms from 1982 to
1986); United States v. Poschwatta, 829 F.2d 1477, 1484 (9th GCr.

1987) (prior tax conviction adm ssible to show why defendant was required by |aw
to file income tax returns); United States v. Birkenstock, 823 F. 2d

1026, 1028 (7th GCr. 1987) (in section 7203 prosecution, defendant's prior
"pseudo-dol | ar/gol d standard" returns properly admtted to show intent and
absence of mstake); United States v. Grosshans, 821 F.2d 1247,

1253 (6th Cr. 1987) (defendant's attendance at protester neetings adnissible
to show that she knew what she was doi nhg and knew she had an obligation to pay
taxes); United States v. Bergman, 813 F.2d 1027, 1029 (9th Gr.

1987) (in section 7203 prosecution, filing of false exenpt W4 adm ssi bl e under
Fed. R Evid. 404(b) to show willfulness); United States v. Bl ood,

806 F.2d 1218, 1222 (4th G r. 1986) (where defendant represented hinself and
testified in prior Tax Court proceedings, prior Tax Court decision admissible to
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show i ntent and pattern of tax avoidance); United States v. Upton,

799 F.2d 432, 433 (8th Cir. 1986) (evidence that defendant had sent tax protester
materials to the IRS and had failed to conply with tax laws in prior and
subsequent years probative of willfulness); United States v.

Ausmus, 774 F.2d 722, 727 (6th Cr. 1985) (in section 7203 failure to pay

case, evidence that defendant failed to pay incone taxes for years prior to and
followi ng the years charged adm ssible to show pattern, plan and schene
indicating that failure to pay taxes was not the result of accident, negligence
or inadvertence);United States v. Verkuilen, 690 F.2d 648, 656 (7th

Cr. 1982) (in section 7203 prosecution, evidence of defendant's subm ssion of
correct Form W4 and two subsequent false Fornms W4 prior to years charged
properly admitted to show willful ness, notive, and conmmon pattern of illega
conduct); But see United States v. M kol aj czyk, 137

F.3d 237, 244 (5th Cir. 1998) (trial court erred in admitting evidence of prior
filing of public notice "rescinding" tax returns during cross-exam nation of
defendant in mail fraud prosecution for subnission of USA First "Certified Mney
Orders," because governnent offered no evidence that defendant had protest notive
in submitting the "Certified Mney Orders").

40.03[9][b] |IRS Agent's Testinony and Sequestration

I RS agents usually testify during the course of a tax trial. O ten such
testinmony will consist of summarizing the governnent's docunentary evi dence and
providing tax requirenents and cal cul ati ons based on that testinony. Provided
the agent has been properly qualified as an expert w tness, would be hel pful to
the jury, and does not offer any opinion on the ultimate issue of guilt, such

testinony is fully adnmissible pursuant to Fed. R Evid. 702. See

United States v. West, 58 F.3d 133, 140-41 (5th Cr. 1995) (adm ssion
of testinony of IRS expert wtness testinmony, which included summary of testinony
gi ven by other governnment w tnesses, was not error because the agent referred to

ot her evidence when necessary to explain his analysis); United States v.
Moore, 997 F.2d 55, 58 (5th Gr. 1993) (citing cases); United

States v. Beall, 970 F.2d 343, 347 (7th GCr. 1992) (IRS expert's summary

of docunentary evidence and testinony regarding tax consequences of subcontractor
relationship within agent's area of expertise); United States v.

DeCl ue, 899 F.2d 1465, 1473 (6th Cr. 1990) (IRS special agent wth
accounting degree, regular IRS training and experience spanni ng seven years
qualified to testify as expert about tax due and owing); United States v.
Mann, 884 F.2d 532, 539 (10th G r. 1989); United States v.

Barnette, 800 F.2d 1558, 1568-69 (11th Cir. 1986) (IRS expert auditor and
accountant properly permitted to give his opinion of the "incone tax
inmplications" as applied to the defendant); United States v.

Marchini, 797 F.2d 759, 765-66 (9th Cir. 1986) (district court has
discretion to allow agent of RS to testify as an "expert sunmary w tness" based
upon the agent having heard the testinony of the other w tnesses and havi ng

reviewed the exhibits). But see United States v.
Benson, 941 F.2d 598, 603-06 (7th Cir. 1991) (conviction reversed where

| RS expert gave opinions not based on special know edge or skill that was hel pful
to jury).
An | RS agent who does testify as an expert/sumary wi tness shoul d be
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allowed to remain in the courtroomduring the trial, in addition to an

i nvestigatory case agent designated as the representative of the governnent under
Rule 615(2). Fed. R Evid. 615; see United States v.

Lussier, 929 F.2d 25, 30 (1st Gr. 1991); United States v.

Kosko, 870 F.2d 162, 164 (4th Gr. 1989) (IRS agent to testify as expert

witness allowed to remain in courtroomal ong with DEA agent). Sone courts have
found that the governnent may only identify one agent for each subsection of Rule
615. See United States v. Pulley, 922 F.2d 1283,

1286 (6th Cir. 1991) (allow ng only one agent under Rule 615(2) and one agent
under Rule 615(3); United States v. Farnham 791 F.2d 331, 334-35

(4th Gr. 1986) (conviction reversed where court failed to exclude one of two
case agents during trial). But see United States v.

Jackson, 60 F.3d 128, 134 (2nd Cir. 1995) (holding that trial court has

di scretion to exenpt fromthe rule agai nst witnesses nore than one w tness under
each subsection of Rule 615).

40.03[9][c] Admissibility of I RS Conputer Records

Conput er data evidence is often introduced in tax cases to show the
defendant's filing history, to prove that the defendant did not file returns as
required, or to show that the defendant received notices about his tax
liabilities. The introduction of the actual |ndividual Master File (I M)
transcript of account through a witness can open the witness to cross-examn nation
by the defense about every code and piece of information contained in the
transcript. In order to avoid this problem it nmay be wiser to sinply offer IRS
conmputer records at trial in the formof Certificates of Assessnents and
Paynents, certified docunents reflecting tax information kept on file at the IRS

Protesters often challenge the adm ssibility of conputer records, and
courts routinely reject such challenges. These records nay be adm tted under
Federal Rule of Evidence 803(6) as business records or under Rule 803(10) as

certificates of lack of official records. See Hughes v.

United States, 953 F.2d 531, 535 (9th Cir. 1992) (holding that
certificate of assessnments and paynents was proof of fact that federal tax

assessnments actually were nade); United States v. Spine, 945 F.2d
143, 149 (6th G r. 1991) (certificates of assessments and paynents, which showed

defendant filed no returns, adm ssible under Rule 803(10)); United States
v. Bowers, 920 F.2d 220, 223 (4th Gr. 1990) (IRS records adm ssible as
"certificates of lack of official record' under Rule 803(10)); United
States v. Neff, 615 F.2d 1235, 1241-42 (9th G r. 1980) (IRS Certificates
of Assessnents and Paynents admi ssible under Rule 803(10));United States

v. Tarrant, 798 F. Supp. 1292, 1299 (E.D. Mch. 1992) (IRS certified

records of tax assessnments and paynents properly adnitted under Rule 803(8) and
Rul e 803(10)). Such records may be self-authenticating under Rule 902 if under
seal or they may be authenticated by an I RS enpl oyee. No showi ng of the accuracy
of the conputer system needs to be nade to introduce the docunents.

See United States v. Ryan, 969 F.2d 238, 240

(7th Gr. 1992) (certified copies of master file transcripts admissible as self-
aut henti cating docunents).

Some courts have admitted I RS conputer records under the Rule 803(8)
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hearsay exception for public records and reports. "[l]n crimnal cases matters
observed by police officers and other |aw enforcenent personnel"” are excluded
fromthe public records hearsay exception. Fed. R Evid. 803(8)(B). Rule

803(8) (C) prevents the governnment fromusing "factual findings resulting from an
i nvestigation made pursuant to authority granted by law." Courts that have

adm tted conputer records under Rule 803(8) distinguished between | aw enf orcenent
reports prepared in routine, non-adversarial settings and those resulting from
the nore subjective endeavor or on-the-scene type investigations of a crinme. The

|atter are excluded fromthe public records exception. United States v.

Wley, 979 F.2d 365, 369 (5th Cir. 1992); see al so

United States v. Wlnmer, 799 F.2d 495, 500-01 (9th Cr. 1987)

(calibration report of breathalyser within public records exception to hearsay
rul e because Rule 803(8)(B) was not intended to applied to "records of routine,
nonadversarial nmaterials" nade in nonadversarial setting). But see

United States v. Cates, 560 F.2d 45 (2nd Cir. 1977) (holding that

police and eval uative reports not satisfying the standards of Rule 803(8)(B) and
(O may not qualify for adm ssion under any other exception to the hearsay rule).
The holding in Cates has been widely criticized by several courts.

See, e.g., United States v. Sokol ow, 91 F.3d 396, 405

(3rd Gir. 1996) (listing cases criticizing Gates as unduly broad

interpretation of Rule 803(8)); Hayes, 861 F.2d at 1229-30

(discussing criticismof Oates, holding that GCates

does not apply when I RS enpl oyee who obtai ned conputer docunents testifies at
trial, and uphol ding adnission of I RS conputer records under Rule 803(6));
United States v. Metzger, 778 F.2d 1195, 1200-02 (6th Cir. 1985)

(criticizing Cates and holding that the restriction of Rule

803(8) (C) does not apply to Rule 803(10)); United States v.

Quezada, 754 F.2d 1190, 1193-94 (5th Cir. 1985) (refusing to foll ow

Cates' inflexible application of Rule 803(8)(B)).

40. 03[ 10] Use of Pseudonyns by | RS Revenue Agents and O ficers

Crim nal prosecutors should be aware that | RS Revenue Agents and O ficers
are permtted to use officially-issued pseudonyns in their dealings with the
public. The use of official pseudonyns was first permtted in 1992 pursuant to
a decision of the Federal Service |Inpasse Panel (FSIP) [EN8]. Departnent of
the Treasury, Internal Revenue Service and National Treasury Enpl oyees Union,
No. 91 FSIP 229 at 4 (March 10, 1992). As part of the IRS Restructuring Act of
1997, Congress codified the use of pseudonynms with an effective date of July 22,
1998. Pub.L. 105-206, Title Ill, Section 3706, July 22, 1998, 112 Stat. 778.

Use of pseudonyns is intended to prevent personal harassnment of IRS
enpl oyees by taxpayers and other nmenmbers of the public, especially tax
protesters. Anong the problens identified by the Treasury Enpl oyees' Union, and
upon which the FSIP relied, were assaults, threats, obscene phone calls at work
and at hone, and filing of false interest and dividend reports (Form 1099), and
false liens, against IRS enployees. The Union cited a 1988 Federal Bureau of
I nvestigation Report, which found that nore IRS enforcement officers suffered
nore assaults than any other |aw enforcenment group in the Federal Governnent.

The FSIP held that "enployees shall only be required to identify thensel ves

by last name" and "[i]f an enpl oyee believes that due to the uni que nature of
[ his/her] last nanme, and/or the nature of the office locale, that the use of the
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last name will still identify [himher] [s/he] may 'register’ a pseudonymwth
his or her supervisor." The IRS Restructuring and Reform Act of 1997 requires
that an enpl oyee give "adequate justification. . . including protection of

personal safety" and obtain prior approval fromhis or her supervisor before
usi ng a pseudonym

The pseudonym nmay be issued only in place of the enployee's | ast nane; the
real first nane nust be used. Once a pseudonymis issued, it is used by that
enpl oyee at all tines while on duty, whether working in the field or in the
office. Al history sheets, liens, |evies and summbnses are signed using the
pseudonym Pocket comm ssions (credentials) are issued in the pseudonym only.
However, the IRS-issued identification, which allows access to IRS facilities,
may only be issued in the enployee's real nane.

There has been very little litigation concerning the use of pseudonyns and
what has occurred involves summons enforcement. Generally, courts have not
found fault with the practice. See, e.g., Sanders v. United
States, No. 94-1497, 1995 W. 257812 (10th Cir. May 2, 1995);

Springer v. Internal Revenue Service, Nos. S-97-0091 WBS GGH, S-97-

0092 WBS GGH, S-97-0093 WBS GGH, 1997 W. 732526 (E.D. Cal. Sept. 12, 1997);
United States v. Wrenius, No. CV 93-6786 JGD, 1994 W 142394, at

*n.2 (C.D. Cal. Feb. 11, 1994); Dvorak v. Hammond, No. ClV 3-94-

601, 1994 W. 762194, at *n.1 (D. Mnn. Dec. 5, 1994). But

see United States v. Nol en, 4:96-CV-934-A (N. D. Texas,

1997) (refusal of District Court to allow a Revenue Agent to use a pseudonymto
testify and stating that it would not allow such practice in the future). In
Nol en, the AUSA called the Revenue Agent to the stand, asked him

to state his nane for the record and then i medi ately had the RA identify that
nane as his pseudonym The Court took issue with the fact that the RA gave his
pseudonym as his nane, despite previous disclosure of the pseudonymto the court
in the declaration signed by the RA

Qoviously, as officers of the court, government attorneys should not submt
decl arations or affidavits signed by an I RS enpl oyee usi ng a pseudonym wi t hout
inform ng the court that a pseudonymis being used. Likew se, caution should be
exerci sed when tendering any witness who is using a pseudonym Particular care
shoul d be taken if your sunmmary w tness/|I RS expert witness has used a pseudonym
in those instances the witness should either relinquish the pseudonym or not be
used as a witness. In that regard, the I RS recognizes that the court nust be
i nformed about the use of a pseudonym and that the enployee's | egal nanme may
ultimately have to be disclosed, depending on the circunstances of the case.
Mnimally, consultation with your supervisor and with the I RS about how best to
proceed in these instances is advised.

40.03[11] Jury Nullification

"Jury nullification" is the concept that a jury has the right to ignore a

judge's instructions on the lawin a trial, if it feels the lawis unjust, and
acquit the defendant even if the government has proven guilt beyond a reasonabl e
doubt. Protesters often argue that the authors of the Bill of Rights intended

the Sixth Amendnent to incorporate such a right. There is, however, no
constitutional right to a jury nullification instruction. United States
v. Powel |, 955 F.2d 1206, 1213 (9th Gr. 1992); United States v.

Krzyske, 836 F.2d 1013, 1021 (6th Cir. 1988) (upholding court's response
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to jury's inquiry about nmeaning of "jury nullification" that "[t]here is no such
thing as valid jury nullification. Your obligation is to follow the instructions
of the court as to the law given to you."); United States v.

Drefke, 707 F.2d 978, 982 (8th Cir. 1983); United States v.

Buttorff, 572 F.2d 619, 627 (8th Cir. 1978).

See also United States v. Dougherty, 473 F. 2d

1113, 1130-1137 (D.C. Gr. 1972), for a thorough discussion of the issue of jury
nullification and its historical origins.

40. 04 W LLFULNESS

W1l ful ness, the voluntary, intentional violation of a known |egal duty
(Cheek v. United States, 498 U. S. 192, 201 (1991)), nmay be proved
entirely by circunstantial evidence. United States v. MCaffrey,
181 F.3d 854, 856 (7th Cir. 1999); United States v. Threadgill, 172
F.3d 357, 367 (5th Cr.1999); United States v. Tucker, 133 F.3d
1208, 1218 (9th GCr. 1998); United States v. King, 126 F.3d 987,
993 (7th Cir. 1997); United States v. Rosario, 118
F.3d 160, 164 (3d Cir. 1997); United States v. Klausner, 80 F.3d
55, 62 (2d Cir. 1996); United States v. Wnn, 61 F.3d 921, 925
(D.C.Cir. 1995); United States v. Daniel, 956 F.2d 540, 543 (6th
Cr. 1992); United States v. Fingado, 934 F.2d 1163, 1167
(10th Cir. 1991); United States v. Gunka, 728 F.2d 794, 797
(6th Gr. 1984); United States v. deason, 726 F.2d 385, 388
(8th Cir. 1984); United States v. Schiff, 612 F.2d 73, 77-78
(2d Cr. 1979); Hellman v. United States, 339 F.2d 36, 38 (5th Cr.
1964) .

[T]rial courts should follow a liberal policy in adnitting evidence
directed towards establishing the defendant's state of mnd. No
evi dence which bears on this issue should be excluded unless it
interjects tangential and confusing el enents which clearly outweigh
its relevance.

United States v. Collorafi, 876 F.2d 303, 305 (2d G r. 1989).
In protester cases, adm ssible evidence of willful ness includes:

1. Tax protest activities and phil osophies. United States v.
Eargle, 921 F.2d 56, 58 (5th Gr. 1991); United States
v. Grosshans, 821 F.2d 1247, 1252 (6th Cr. 1987);
United States v. Bergman, 813 F.2d 1027, 1029 (9th Gir.
1987); United States v. Turano, 802 F.2d 10, 11-12
(Ist Gr. 1986); United States v. Marchini, 797 F.2d
759, 766 (9th Gr. 1986). [FN9] But see United
States v. Knapp, 25 F.3d 451, 456 n.1 (7th Cir. 1994)
(declining to review propriety of court's instruction that tax
protester status could be considered in determ ning wllful ness
because i ssue not raised bel ow).

2. Filing blatantly false IRS Forns W4. United States v.

Johnson, 893 F.2d 451, 453 (1st Cir. 1990). See
also United States v. Brooks, 174 F.3d 950, 955 (8th
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Cr. 1999); United States v. Kassouf, 144 F.3d 952, 955
(6th Gr. 1998); Hanson v. Commi ssioner, 975 F.2d 1150,
1153 (5th Gr. 1993); United States v. Mal, 942 F. 2d
682, 685 & n.3 (9th Cr. 1991); United States v. Sl oan,
939 F.2d 499, 502 (7th GCir. 1991); United States v.

Pabi sz, 936 F.2d 80, 81 (2d Cir. 1991); United States
v. Wllianms, 928 F.2d 145, 148-49 (5th Cr.

1991); United States v. Connor, 898 F.2d

942, 945 (3rd Gr. 1990); United States v. Johnson, 893
F.2d 451, 453 (1st Cir. 1990); United States v.

Schmitt, 794 F.2d 555, 560 (10th Cir. 1986); United
States v. Ferguson, 793 F.2d 828, 831 (7th Cir. 1986);
G anado v. Conmm ssioner, 792 F.2d 91, 93-94 (7th Cir.
1986); United States v. Shivers, 788 F.2d 1046, 1048
(5th Gr. 1986); United States v. Carpenter, 776 F.2d
1291, 1295 (5th Cir. 1985); Zell v. Conm ssioner, 763
F.2d 1139, 1146 (10th Cr. 1985); United States v.
WIllians, 644 F.2d 696, 701 (8th Cr. 1981).

3. Prior taxpaying history, such as the prior filing of valid tax
returns followed by the filing of a protest return and receipt of a
letter fromthe Internal Revenue Service telling the defendant that
his return "did not conply with tax |laws and m ght subject himto
crimnal penalties.”" United States v. Shivers,

788 F.2d 1046, 1048 (5th Cir. 1986). See also
United States v. Daniel, 956 F.2d 540, 543 (6th Gr.
1992); United States v. Fingado, 934 F.2d 1163 (10th
Cr. 1991); United States v. DeCue, 899 F.2d 1465
(6th Cir. 1990); United States v. Poschwatta, 829 F.2d
1477, 1483 (9th Cir. 1987); United States v. Upton,
799 F.2d 432, 433 (8th Gr. 1986); United States v.
Green, 757 F.2d 116, 123-24 (7th Cr. 1985); United
States v. Grunka, 728 F.2d 794, 796 (6th G r. 1984);
United States v. Moore, 627 F.2d 830, 832 (7th Cir.
1980); Hayward v. Day, 619 F.2d 716, 717 (8th Cir.
1980); United States v. Francisco, 614 F.2d 617, 618
(8th Cir. 1980); United States v. Karsky, 610 F.2d
548, 551 (8th Cir. 1979).

4, Subsequent taxpayi ng conduct. Fed. R Evid. 404(b); United
States v. Bank of New England, N A, 821 F.2d 844, 858 (1st.
Cir. 1987); United States v. Upton, 799 F.2d 432, 433
(8th Cir. 1986); United States v. Senpos, 772 F.2d 1,
2 (1st Cir. 1985); United States v. Richards, 723 F.2d
646, 649 (8th Gr. 1983); United States v. Serlin, 707
F.2d 953, 959 (7th Gir. 1983); United States v.
McCorkl e, 511 F.2d 477, 479 (7th Cr. 1974).

5. The anount of a defendant's gross incone. Fingado, 934
F.2d at 1168; United States v. Bohrer, 807 F.2d 159,
161-62 (10th Cir. 1987); United States v. Payne,
800 F.2d 227 (10th G r. 1986). The higher the defendant's gross
income, the less likely the defendant was unaware of the filing
requirenent and the nore likely the defendant's failure was
intentional rather than inadvertent.
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6. Proof that know edgeabl e persons warned the defendant of tax
inmproprieties. United States v. Dack, 987 F.2d 1282,
1285 (7th Cir. 1993); Fingado, 934 F.2d at 1168;
United States v. Collorafi, 876 F.2d 303, 305 (2d G r. 1989);
United States v. Senpos, 772 F.2d 1, 2 (1st Cr. 1985);
United States v. Gunka, 728 F.2d 794, 797 (6th Gr.
1984).

40. 05 DEFENSES
40.05[1] Good Faith

A defendant's conduct is not willful if the jury finds it resulted from
"ignhorance of the law or a claimthat because of a misunderstanding of the |aw,
he had a good faith belief that he was not violating any of the provisions of the
tax laws." Cheek v. United States, 498 U S. 192, 202 (1991).

Cheek clained that he did not file tax returns because he believed that: (1) he
was hot a taxpayer within the tax laws, (2) wages are not inconme, (3) the

Si xt eent h Amendnment did not authorize the taxation of individuals, and (4) the
Si xt eent h Amendnment was unenforceable. Cheek, 498 U S. at 195.

The Court expl ai ned that:

In the end, the issue is whether, based on all the evidence, the
Government has proved that the defendant was aware of the duty at
i ssue, which cannot be true if the jury credits a good-faith

nm sunder st andi ng and belief subm ssion, whether or not the
clained belief is objectively reasonable.

Cheek, 498 U.S. at 202 (enphasis added). The Suprene Court held

the trial court's jury instructions that Cheek's good faith beliefs or

m sunder st andi ng of the |law woul d have to be objectively reasonable to negate
willful ness were erroneous, stating:

It was therefore error to instruct the jury to disregard evidence of
Cheek's understanding that, within the neaning of the tax |aws, he was
not a person required to file a return or pay income taxes and that
wages are not taxable income, as incredible as such m sunderstandi ngs
of and beliefs about the | aw m ght be.

Cheek, 498 U.S. at 203.

The trial court did not err, however, in instructing the jury not to
consi der Cheek's clains that tax | aws are unconstitutional:

We thus hold that in a case like this, a defendant's vi ews about the
validity of the tax statutes are irrelevant to the issue of

wi || ful ness, need not be heard by the jury, and if they are, an
instruction to disregard them would be proper. For this purpose, it
makes no di fference whether the clains of invalidity are frivolous or
have subst ance.

Cheek, 498 U. S. at 206. See also United
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States v. Saussy, 802 F.2d 849, 853 (6th Cir. 1986); United States
v. Payne, 800 F.2d 227, 229 (10th G r. 1986); United States v.
Muel l er, 778 F.2d 539, 541 (9th Cr. 1985); United States v.

Lat ham 754 F.2d 747, 751 (7th Cr. 1985); United States v.

Burton, 737 F.2d 439, 442 (5th Cr. 1984); United States v.
Kraeger, 711 F.2d 6, 7 (2d Cir. 1983); United States v.

Pilcher, 672 F.2d 875, 877 (11th Cr. 1982); United States v.
Moore, 627 F.2d 830, 833 n.I (7th Cir. 1980); United States v.
Karsky, 610 F.2d 548, 550 (8th Cr. 1979).

The Cheek Court stated that a jury considering a good faith
belief claim

woul d be free to consider any adm ssi bl e evidence from any source
show ng that . . . [the taxpayer] was aware of his . . . [duties under
the tax | aws], including evidence showi ng his awareness of the Code or
regul ations, of court decisions rejecting his interpretations of the
tax law, of authoritative rulings of the Internal Revenue Service, or
any contents of the personal inconme tax return fornms and acconpanyi ng
i nstructions .

Cheek, 498 U.S. at 202.

I n determ ni ng whether a subjective good faith belief was held, a jury
shoul d not be precluded from considering the reasonabl eness of the taxpayer's
interpretation of the | aw

[ TI he nore unreasonabl e the asserted beliefs or nisunderstandi ngs are,
the nmore likely the jury will consider themto be nothing nore than
sinpl e di sagreenment with known | egal duties inposed by the tax |aws
and will find that the Government has carried its burden of proving
knowl edge.

Cheek, 498 U. S. at 203-04. After remand and retrial, the Seventh

Crcuit upheld Cheek's conviction, United States v. Cheek, 3 F.3d

1057 (7th Gr. 1993), finding that the trial court's instruction that the jury
coul d "consi der whether the defendant's stated belief about the tax statutes was
reasonabl e as a factor in deciding whether he held that belief in good-faith" was
proper. Cheek, 3 F.3d at 1063.

See also United States v. Becker, 965 F.2d

383, 388 (7th Gr. 1992); United States v. Powell, 955 F.2d 1206,

1212 (9th Cir. 1992) (jury may consider "the reasonabl eness of the interpretation
of the law in weighing the credibility" of defendants' subjective belief that
they were not required to file tax returns).

Tax protesters often claimto believe, allegedly based on a careful study
of | egal decisions, statutes, legal treatises, and the like, that they are not
required to file returns or pay taxes, and attenpt to introduce such materials
into evidence. See, e.g., United States v.

Bonneau, 970 F.2d 929, 931 (1st Cr. 1992); United States v.

Wllie, 941 F.2d 1384, 1391 (10th Cir. 1991). |In order to introduce such
materials into evidence, the taxpayer nust lay a sufficient foundation of
reliance. Even if he lays such a foundation, the materials may not be admitted
into evidence because of conpeting interests. For exanple, such material may:
(1) confuse the jury as to the law (see United States v.
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Stafford, 983 F.2d 25, 28 n.14 (5th G r. 1993); United States v.

Payne, 978 F.2d 1177, 1181-82 (10th Cir. 1992);

United States v. Barnett, 945 F.2d 1296, 1301 (5th Gr. 1991);

Wllie, 941 F.2d at 1395-97; United States v.

d eason, 726 F.2d 385, 388 (8th Cir. 1984); United States v.

Kraeger, 711 F.2d 6, 7-8 (2d Cr. 1983)), (2) assist a defendant who

wi shes to underm ne the authority of the court, and (3) turn the trial into a tax
protester circus (see Wllie, 941 F. 2d at 1395 &

n. 8).

If such materials are not admtted into evidence, the defendant can stil
convey his core defense to the jury through testinony about his beliefs and how
he arrived at them See Barnett, 945 F.2d at 1301;

United States v. Hairston, 819 F.2d 971, 973 (10th Cir. 1987). It

is for the district court to weigh the various conpeting interests and determn ne
inits discretion, whether, to what extent, and in what form legal naterials
upon which a defendant clains to have relied should be admtted in any given
case. See WIllie, 941 F.2d at 1398; Fed. R Evid.

403. [ EN10]

A prosecutor should not seek to exclude such evidence in all situations.
See United States v. Gauner, 972 F.2d 723, 725
(6th Gr. 1992) (error not to allow defendant to read rel evant excerpts of court
opi ni ons and Congressi onal Record upon which he assertedly relied in determning
that he was not required to file tax returns); United States v.
Powel I, 955 F.2d 1206, 1214 (9th G r. 1992) ("In section 7203
prosecutions, statutes or case |aw upon which the defendant clains to have
actually relied are adm ssible to disprove that element [willfulness] if
t he defendant |ays a proper foundation which denonstrates such reliance."
(enmphasis in original)). Restraint should be exercised where appropriate so as
not to jeopardize convictions on appeal. This is particularly true where the
def endant has nmade a specific claimof reliance on a relatively [imted anount
of material. See Barnett, 945 F.2d at 1301 n.3
(noting that exclusion of specific proffer of one or two sentences froman IRS
handbook nmay have been error, albeit harm ess, and contrasting this specific
proffer with the "volum nous,' cover the waterfront' exhibits" that defendant had
originally offered). In such a situation, the prosecutor should consider
requesting a limting instruction rather than opposing the adm ssion of such
evi dence. [FNL11]

For exanples of jury instructions on willfulness and the good faith defense
that have been upheld, see United States v. Dykstra,
991 F.2d 450, 452-53 (8th Gr. 1993); United States v. Dack,
987 F.2d 1282, 1285 (7th Cr. 1993); Stafford, 983 F.2d at
27; United States v. Becker, 965 F.2d 383, 388 (7th Cr. 1992);
United States v. Droge, 961 F.2d 1030, 1037-38 (2d Cir. 1992);
United States v. Masat, 948 F.2d 923, 931-32 (5th Cr. 1991);
United States v. Fingado, 934 F.2d 1163, 1166-67 (10th Cr. 1991);
United States v. Collins, 920 F.2d 619, 622-23 (10th Cr. 1990).

40.05[1][a] Reliance on Return Preparer/Accountant

"Reliance on a qualified tax preparer is an affirmati ve defense to a charge
of willful filing of a false tax return." United States v.
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Charroux, 3 F.3d 827, 831 (5th Gr. 1993) (citation omtted).

Rel iance on the advice of third parties, such as preparers or accountants,
may negate the elenment of willfulness in prosecutions for: (1) tax evasion in
violation of 26 U S.C. § 7201 (United States v. Fawaz, 881
F.2d 259, 265 (6th Cir. 1989)); (2) willful failure to pay, keep records, or
supply required information, in violation of 26 U S.C. § 7203 (United
States v. Civella, 666 F.2d 1122, 1126 (8th G r. 1981); United
States v. Wlson, 550 F.2d 259, 260 (5th Gr. 1977)); (3) tax perjury,
inviolation of 26 U S.C. § 7206(1) (United States v.

Brinberry, 961 F.2d 1286, 1290 (7th Cr. 1992)).

In order to claimsuccessfully third-party reliance, a defendant nust show
that he truthfully and conpletely: (1) disclosed all relevant facts to the
preparer or accountant, and (2) in good faith relied on the preparer's or
accountant's advice. United States v. Masat, 948 F.2d 923, 930 (5th
Cr. 1991); United States v. WIlson, 887 F.2d 69, 73 (5th Gr.

1989); United States v. M chaud, 860 F.2d 495, 500 (1st Cir. 1988);

United States Meyer, 808 F.2d 1304, 1306 (8th Cir. 1987);

United States Whyte, 699 F.2d 375, 379 (7th Gr. 1983);

United States Samara, 643 F.2d 701, 703-704 (10th Cr. 1981);

United States Ponponi o, 563 F.2d 659, 662 (4th G r. 1977);

United States Li sowski, 504 F.2d 1268, 1272 (7th Cr. 1974);

United States v. Stone, 431 F.2d 1286, 1289 (5th Cr. 1970). 1In

ot her words, "to avail hinself of the defense, a defendant nust denonstrate that
he provided full information to the preparer and then filed the return without
havi ng reason to believe it was incorrect.” Charroux, 3 F.3d at

831 (citation onmitted).

<= s<s=sx

"In a tax evasion case in which the defendants assert that blind reliance
on their accountant, not crimnal intent, caused an under reporting, the critica
datumis not whether the defendants ordered the accountant to falsify the return
but, rather, whether the defendants knew when they signed the return that it
understated their incone." United States v. O bres, 61 F.3d 967,

971 (1st Gr. 1995). A defendant who knew the return's contents and knews t hat
the incone figure reported on the return was understated, cannot claimto have
blindly relied on a preparer. 1Id. "Ajury may permssibly infer

that a taxpayer read his return and knew its contents fromthe bare fact that he
signed it." Id.

Good faith reliance on third parties is an issue to be determ ned by the
jury. Meyer, 808 F.2d at 1306. Therefore, a jury instruction on
this issue should be submitted if credible evidence of third-party reliance is
presented at trial. A defendant who denonstrates that he (1) nade ful
di scl osure of all pertinent facts, and (2) relied in good faith on this advice
is entitled to a reliance-on-advice-of-accountant jury instruction. United
States v. Ford, 184 F.3d 566, 579 (6th Cr. 1999), cert.
deni ed, 528 U. S. 1161 (2000). A reliance-on-advice-of-accountant
instruction may be warranted "even w thout per se testinony that the
defendant relied on the accountant's advice, so long as the circunstances support
an inference that he did so rely.” 1d. See also United States v.
Duncan, 850 F.2d 1104, 1115-19 (6th Cr. 1988).

Where there is no evidentiary basis for a reliance defense, however, a
defendant is not entitled to a jury instruction. United States v.
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Evangel ista, 122 F.3d 112, 118 (2d Gr. 1997).

The defendant's education, sophistication, and degree of reliance are
relevant to a reliance defense. See United States v. Estate Preservation
Services, 202 F.3d 1093, 1103 (9th Cr. 2000) (defense unavailable to a
physi ci st who received training in taxation at the University of Southern
California Law School). A defendant who seeks advice, but chooses to: (1) ignore
advi sors skeptical as to the legality of his statenents, and (2) follow the
advi ce of others who "unquestioningly agree[d] to further his schenme" will not
succeed in asserting third-party reliance. Estate Preservation
Services, 202 F.3d at 1103.

Furthernore, a taxpayer may not successfully assert this defense when
certain information -- such as filing deadlines -- is comon know edge.
United States v. Boyle, 469 U S. 241, 251-52 (1985).

40.05[1][b] Reliance on Advice of Counse

Rel iance on the advice of an attorney in the preparation of inconplete or
"Fifth Arendnent” returns is a defense raised by sonme protesters. |If the
evi dence presented at trial is sufficient to warrant it, the court should
instruct the jury that the defendant's conduct is not "willful" if he acted with
a good faith m sunderstandi ng based on the advice of counsel. See
United States v. Becker, 965 F.2d 383, 387-88 (7th Cir. 1992)
(uphol ding refusal to give reliance instruction where there was no testinony
that: (1) defendant told | awer everything about his situation, (2) attorney gave
def endant specific advice in response, and (3) defendant followed that advice);
United States v. Benson, 941 F.2d 598, 615 (7th GCr. 1991) (proper
to instruct jury that reliance on counsel was a "circunstance" to consider in
deternining willfulness); United States v. Snyder, 766 F.2d 167,
169 (4th Cr. 1985) (testinobny not sufficient to justify instruction concerning
good faith reliance).

The Seventh Crcuit, in United States v. Cheek, 3 F.3d 1057
(7th Gr. 1993), used the follow ng test to determ ne whether Cheek was entitled
to a reliance on counsel defense instruction

In order to establish an advice of counsel defense, a defendant nust
establish that: " (1) before taking action, (2) he in good faith
sought the advice of an attorney whom he consi dered conpetent, (3) for
the purpose of securing advice on the | awful ness of his possible
future conduct, (4) and made a full and accurate report to his
attorney of all material facts which the defendant knew, (5) and acted
strictly in accordance with the advice of his attorney who had been
given a full report."”

Cheek, 3 F.3d at 1061 (citing Liss v. United States,

915 F.2d 287, 291 (7th Cir. 1990)). The Seventh Circuit held that Cheek was not
entitled to the instruction because he did not seek advice on possible future
conduct, but "nerely continued on a course of illegal conduct begun prior to
contacting counsel". Cheek, 3 F.3d at 1062. Cheek did not nake

a full disclosure to his attorney nor follow his attorney's advice that he should
obey the tax laws until told by a court that the |aws were not valid.

Cheek, 3 F.3d at 1062.
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40.05[1][c] No Defense in Non-Tax Cases

In Cheek v. United States, 498 U.S. 192 (1991), the Suprene
Court carefully limted the "good faith" defense to tax cases, enphasizing "the
conpl exity" of the Internal Revenue Code, 498 U. S. at 200, the
"average citizen's" difficulty in conprehending duties it inposes, 498 U S. at
199, and the construction of "willfulness" in the tax context, 498 U.S. at 201.

Various appellate courts have confirnmed Cheek's |imted
application. See United States v. Boots, 80 F.3d
580, 594 (1st. Cir. 1996) ("defendant's initially weak contention [that
Cheek defense is available in wire fraud case] is not even arguably
tenable"); Inre Air Disaster at Lockerbie Scotland, 37 F.3d 804,
818 (2d Cir. 1994) ("our subsequent decisions and those of other courts
acknow edge Cheek's linited application"); United States v.
Gay, 967 F.2d 322 (9th Cir. 1992) (nail and property fraud); United
States v. Chaney, 964 F.2d 437, 453-54 (5th G r. 1992)
(fal se statenents on bank records). But see
Rat zl af v. United States, 507 U S. 1060 (1993) (The word "willfully" in
31 U S.C 8§ 5322(a) requires that the government prove in a prosecution for
structuring cash transactions that the defendant knew that structuring is
unl awful ). [EN12]

40.05[2] Constitutional Chall enges
40.05[2][a] Fourth Amendnent -- Unreasonabl e Search and Seizure

The statutory requirenent to file tax returns does not violate the Fourth
Amendnent. Flint v. Stone Tracy Co., 220 U. S. 107, 177 (1911).

Li kew se, the governnent's use at trial of a defendant's filed incone tax
returns or Forms W4 does not violate the Fourth Amendnent right agai nst
unr easonabl e searches and seizures. United States v. Amon,
669 F.2d 1351, 1358 (10th Cir. 1981); United States v. Wari nner,
607 F.2d 210, 212-13 (8th GCir. 1979).

The IRS has authority to obtain evidence through the execution of search
warrants. United States v. Rosnow, 977 F.2d 399, 409 (8th Cir.
1992). In Rosnow, the court noted that "Congress gave the I RS w de
authority to conduct crininal investigations, including the execution of search
warrants, regarding those individuals suspected of violating the tax |aws."
Rosnow, 977 F.2d at 399. See al so Donal dson v. United
States, 400 U.S. 517, 522, 537 (1971) (IRS third-party summons do not
violate Fourth Amendnent); United States v. Scott, 975 F.2d 927,
928 (1st CGir. 1992) (IRS systematic search, seizure, and reconstruction of
shredded docunents from garbage bag in front of defendant's home did not violate
Fourth Anmendnent); United States v. Dunkel, 900 F.2d 105, 106
(7th Gr. 1990), vacated on other grounds, 111 S. C. 747 (1991)
(use of financial records obtained fromtaxpayer's dunpster does not violate
Fourth Amendnent).
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40.05[2][b] Fifth Arendnent -- Due Process; Freedom from
Sel f-incrimnation

Tax protesters sonetines claimthat taxes constitute a "taking" of property
wi t hout due process of law, in violation of the Fifth Amendment. Schiff
v. United States, 919 F.2d 830, 832 (D.Conn. 1989); Irwn Schiff, The

Federal Mafia: How It Illegally Inposes and Unlawfully Collects |Income Taxes
21, 26 (1992). But the Suprene Court held that the governnment's need for
revenues justifies use of summary procedures to collect taxes. Phillips

v. Commi ssioner, 283 U S. 589, 595 (1931). The Internal Revenue Code

itself provides nethods to ensure due process to taxpayers: (1) "the refund

met hod," set forth in 26 U S.C. 8 7422(e) and 28 U. S.C. 88 1341,

1346(a), whereby a taxpayer must pay the full anpbunt of the tax and then sue in
district court or in the Federal Court of Clainms for a refund, and (2) "the
deficiency nmethod," set forth in 26 U S.C. § 6213(a), whereby a taxpayer

need not pay the contested tax if he imedi ately petitions U S. Tax Court to
redeterm ne the deficiency. Courts have found both nethods to provide due
process. Flora v. United States, 362 U. S. 145 (1960);

Schiff, 919 F.2d at 832.

To simlar effect, tax protesters often submit tax returns on which they
refuse to provide any financial information, asserting their Fifth Arendnent
right against self-incrimnation. U S. Const. anmend. V. However, the Suprene
Court has long held that the statutory requirenent to file tax returns does not
violate the Fifth Anendnent. Flint v. Stone Tracy Co., 220 U. S.

107, 177 (1911).

Section 6702 of Title 26 of the United States Code ("Frivol ous |nconme Tax
Returns") inposes a civil penalty agai nst any individual who, notivated by "a
position which is frivolous" or "a desire (which appears on the purported return)
to delay or inpede the adninistration of Federal incone tax laws," files an
incomplete return. Courts repeatedly have found Fifth Amendnent privilege clains
on inconplete fornms frivolous. See Sochia v. Comn ssioner,

23 F.3d 941 (5th Cr. 1994) (return frivol ous where defendant supplied only nanes
and clainmed Fifth Amendrment privilege by inserting phrase: "object -- Fifth

Amendnent ") ; Msher v. IRS, 775 F.2d 1292 (5th Gr. 1985) (taxpayer

struck jurat fromreturn); Eicher v. United States, 774 F.2d 27

(1st Gr. 1985) (blanket claimof privilege on return

frivolous); Ricket v. United States, 773 F.2d 1214 (11th Cr. 1985)

(return containing only signature and date, and invoking privilege was

"frivolous"); Peeples v. Comni ssioner, 771 F.2d 77 (4th Cr. 1984)

(words "refused" and Fifth Anendnent claimrendered return frivol ous);
Hudson v. United States, 766 F.2d 1288 (9th Cr. 1985)

(taxpayer's statenent that conplete return could be used to prosecute false

claims action insufficient to i nvoke Fifth Anmendnent protection).

Return forms containing little or no financial information fromwhich a tax
can be conputed are sonetines referred to as "Fifth Arendnment returns." The
filing of a so-called Fifth Arendnent return may constitute an affirmative act
for the purpose of proving evasion. See United States v.

Wal deck, 909 F.2d 555, 559 (1st Cr. 1990) ("filing of returns containing

only nanme, a signature, a figure for federal incone tax w thheld, asterisks at
nunbered lines in lieu of information and the statenent '[t]his neans specific
exception is made under the Fifth Anmendnment, U.S. Constitution,'" is an
affirmati ve act of evasion); United States v. DeC ue, 899 F. 2d
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1465, 1471 (6th Gr. 1990) (filing of return with no financial information, on
whi ch was typed, "object: self-incrimnation," is affirnmative act of evasion).

In United States v. Sullivan, 274 U S. 259 (1927), the Court
held that the privilege against conpul sory self- incrimnation is not a defense
to prosecution for failing to file. The Court indicated, however, that the
privilege could be claimed agai nst specific disclosures sought on a return,
saying (274 U S. at 263):

If the formof return provided called for answers that the defendant
was privileged from maki ng he could have raised the objection in the
return, but could not on that account refuse to make any return at
all.

See also Garner v. United States, 424 U.S.
648, 650 (1976).

Sullivan is frequently cited for the proposition that a
taxpayer may not use the Fifth Amendment to justify the failure to file any
return at all. See, e.g., Grner
424 U.S. at 650; United States v. Dack, 987 F.2d 1282, 1284
(7th Gr. 1993); United States v. Winder, 919 F.2d 34, 37 (6th Cr.
1990); United States v. Poschwatta, 829 F.2d 1477, 1482 n. 3
(9th Gir. 1987); United States v. Leidendeker
779 F.2d 1417, 1418 (9th Cir. 1986); United States v. Still hamrer,
706 F.2d 1072, 1076-77 (10th G r. 1983); United States v. Pilcher
672 F.2d 875, 877 (11th Cir. 1982); United States v. Lawson,

670 F.2d 923, 927 (10th Cir. 1982) (cases cited); United States v.
Reed, 670 F.2d 622, 623-24 (5th Gr. 1982); United States v.
Booher, 641 F.2d 218, 219 (5th Cr. 1981); United States v.

Edel son, 604 F.2d 232, 234 (3d Cr. 1979).

A taxpayer may refuse to answer specific questions or disclose specific
information if such disclosure would be incrimnating. The courts have
uni formy held, however, that disclosure of routine financial information on a
tax return ordinarily does not, in itself, incrinmnate an individual, and does
not violate one's Fifth Anmendnent right against self-incrimnation.
Garner, 424 U S. at 651; California v. Byers, 402
U S. 424, 428, 430 (1971) ("the nere possibility of incrimnation is insufficient
to defeat the strong policies in favor of a disclosure"); United States v.
Warner, 830 F.2d 651, 653-54 (7th Cir. 1987); United States v.
Hei se, 709 F.2d 449, 451 (6th G r. 1983); United States v.
Dref ke, 707 F.2d 978, 982-83 (8th Cir. 1983); Lawson,
670 F.2d at 927; Reed, 670 F.2d at 623-24; United States v.
Carlson, 617 F.2d 518 (9th Cr. 1980) (no valid Fifth Amendnent privil ege
excusing failure to file Form 1040 to cover up false Form W4 previously filed
by defendant); United States v. Neff, 615 F.2d 1235, 1238-41
(9th Gr. 1980); United States v. Schiff, 612 F.2d 73, 77-83
(2d Gir. 1979); Edelson, 604 F.2d at 234; United States v.
Irwin, 561 F.2d 198, 201 (10th Cr. 1977). See also
United States v. Saussy, 802 F.2d 849, 854-55 (6th Cir. 1986);
United States v. Geen, 757 F.2d 116 n.7 (7th G r. 1985) (affirm ng
use of jury instruction that reporting incone fromlegitimate activities would
not fall within the Fifth Amendnent privilege).
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In appropriate situations, a Fifth Arendnent claimnmay be asserted as to
specific line items on tax fornms. Sullivan, 274 U S. at 263;
United States v. Harting, 879 F.2d 765, 770 (10th G r. 1989);
United States v. Flitcraft, 863 F.2d 342, 344 (5th Cir. 1988);
United States v. Shivers, 788 F.2d 1046, 1049 (5th Cir. 1986)
(amount of taxpayer's incone not privileged though source nay be);
Heise, 709 F.2d at 450-51; United States v.
Turk, 722 F.2d 1439, 1441 (9th Cir. 1983); United States v.
Verkui l en, 690 F.2d 648, 654 (7th Cir. 1982); Edel son
604 F.2d at 234.

In order to assert validly a Fifth Anendnent privil ege against self-
incrimnation, a defendant nust:

* Caimthe privilege on his return (Garner v. United
States, 424 U.S. at 665; Sullivan, 274
U S at 263-64);

* As an objection to a specific question (Heligman v.
United States, 407 F.2d 448, 450-51 (8th Gr. 1969));

* Denonstrate a real and substantial danger of self-incrinination
(Daly v. United States, 393 F.2d 873, 878 (8th
Cr. 1968));

* Subnit to the reviewing court's arbitration of the claim

(Hel i gman, 407 F.2d at 450-51).

A court's determnation that the defendant's claimof the Fifth Anmendnent
privilege against self-incrinmination is invalid does not, however,
prohi bit the defendant from offering evidence to the effect that he believed in
good faith he could properly assert the privilege. Such a good faith claim even
if erroneous, is a valid defense to the element of willfulness, if believed by
the jury. Saussy, 802 F.2d at 854-855; Poschwatt a,
829 F.2d at 1482 n.3; Shivers, 788 F.2d at 1048 n.1; United
States v. Goetz, 746 F.2d 705, 710 (11th Cr. 1982).

Whet her the defendant validly exercised the privil ege agai nst
self-incrimnation is a question of law for the court. Turk
722 F.2d at 1440. On the other hand, whether the defendant asserted the
privilege in good faith, thereby entitling the defendant to acquittal, is a
guestion of fact for the jury to resolve. United States v. Smth,
735 F.2d 1196, 1198 (9th Cir. 1984); Turk, 722 F.2d at 1440;

40.05[2][c] Tax Laws Are Unconstitutionally Vague

Sections 7203, 7205 and 7206 have w t hstood chal |l enges that they are
unconstitutionally vague. United States v. Cochrane, 985 F.2d 1027,
1031 (9th Cir. 1993) (section 7206) ("The void-for-vagueness doctrine requires
[only] that a penal statute define the crimnal offense with sufficient
definiteness that ordinary people can understand what conduct is prohibited")
(citation omitted)); United States v. Dunkel, 900 F.2d 105, 107
(7th CGr. 1990) ("it is enough that a reasonabl e person can see what Congress is
driving at"), vacated on other grounds, 498 U S. 1043 (1991)
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(section 7203); United States v. Price, 798 F.2d 111, 113

(5th GCir. 1986) (section 7205); United States v. Pederson, 784 F.2d
1462, 1463-64 (9th Cr. 1986) (section 7203); United States v.
Parshal |, 757 F.2d 211, 215 (8th Cir. 1985) (section 7203); United
States v. Danon, 676 F.2d 1060, 1062 (5th Cr. 1982) (section
7206(2)); United States v. Annunziato, 643 F.2d 676, 677-78

(9th Gr. 1981) (section 7205); United States v. Russell, 585 F.2d
368, 370 (8th Gr. 1978) (section 7203); United States v. Buttorff,
572 F.2d 619, 624-25 (8th Cr. 1978) (section 7205); United States v.
Lachnann, 469 F.2d 1043, 1046 (Ist G r. 1972) (section 7203).

40.05[2][d] Sixteenth Amendnent Never Ratified

Usi ng various argunents, tax protesters claimthat the Sixteenth Anendnent,
whi ch grants Congress the power to collect taxes w thout consideration to
apportionnment, is not part of the United States Constitution. See
Chri stopher S. Jackson, The Inane Gospel of Tax Protest: Resist Rendering
Unt o Caesar -- VWhatever H s Demands, 32 Gonz. L. Rev. 291, 301-302
(1997) (reciting litany of tax protester argunents).

The Suprene Court has stated that such assertions are political questions
beyond federal court jurisdiction. Coleman v. MIller, 307 U.S.
433, 450-56 (1939) (Black, J., concurring); see al so Baker v.
Carr, 369 U. S. 186, 214-15 (1962).

Lower courts, however, have repeatedly rejected the contention that the
Si xt eent h Anrendnent was never properly ratified, and that the federal governnent
therefore lacks the authority to collect an inconme tax. Socia v.
Commi ssioner, 23 F.3d 941 (5th Gr. 1994); United States v.
Benson, 941 F.2d 598, 607 (7th Cir. 1991) (rejecting argunent based on
clerical errors and state protocols); United States v. Collins,
920 F.2d 619, 629 (10th Cir. 1990); In re Becraft, 885 F.2d 547,
549 (9th Gir. 1989); Mller v. United States, 868 F.2d 236, 239-41
(7th Gr. 1989); United States v. Sitka, 845 F.2d 43, 44-47
(2d Cir. 1988) (rejecting clerical errors argunent); United States v.
Ward, 833 F.2d 1538, 1539 (11th Cr. 1987); United States v.
Dube, 820 F.2d 886, 891 (7th Cir. 1986); Pollard v.
Commi ssi oner, 816 F.2d 603, 604-05(11th Cir. 1987); United States
v. Stahl, 792 F.2d 1438, 1439 (9th G r. 1986); Col eman v.
Commi ssioner, 791 F.2d 68, 70-71 (7th Cr. 1986); Sisk v.
Commi ssioner, 791 F.2d 58, 61 (6th Cir. 1986) (rejecting clerical errors
and "Chio not a State" argunents); United States v. Thomms, 788
F.2d 1250, 1253 (7th Cr. 1986) (rejecting viewthat literal text is essential
to proper adoption); Biermann v. Conmi ssioner, 769 F.2d 707 (11lth
Cr. 1985); Knoblauch v. Comm ssioner, 749 F.2d 200, 201-202 (5th
Cir. 1984) (variant wording in state ratification resolution w thout consequence;
"Chio not a State" argunment rejected).

As stated in United States v. House, 617 F. Supp. 237, 240
(WD. Mch. 1985):

The sixteenth amendnent and the tax | aws passed pursuant to it have
been foll owed by the courts for over half a century. They represent
the recogni zed | aw of the | and.
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40.05[ 3] Sel ective Prosecution and Freedom of Speech

40.05[3][a] Cenerally

Tax protesters have asserted that their prosecution violates their First
Amendnent right of freedom of speech. Protesters commonly argue that they are
bei ng prosecuted nerely because they are outspoken, prom nent critics of the
I nternal Revenue Code. This is actually a selective prosecution defense, not a
First Amendnent defense. There is consensus anong the circuits that liability
for a false or fraudulent tax return cannot be avoi ded by invoking the First
Anmendnent. United States v. Rowl ee, 899 F.2d 1275, 1279 (2d Cir.

1990) .

On the other hand, where the protester is prosecuted under an aiding or
abetting charge, e.g., 18 US.C. § 2 or 26 U S.C. § 7206(2), or
a conspiracy charge, the protester may claimthat his or her counseling or advice
to others was limted to speech, not action and is, therefore, protected by the
First Amendnent. |In certain limted instances, a First Anendnent freedom of
speech may be presented. See Brandenburg v. Chio, 395 U S. 444,
448-49 (1969); United States v. Fleschner, 98 F. 3d 155, 158-59 (4th
Cir. 1996); United States v. Kelley, 769 F.2d 215, 217 (4th Cr.
1985) (construi ng Brandenburg).

In Brandenburg, 395 U.S. at 448-49, the Suprene Court held
t hat speech that advocates | aw breaking, but incites no inmnent unlaw ul
activity, is protected. Brandenburg, 395 U S. at 448-49. If,
however, an advisor willfully assists the preparation of a actual false return
inviolation of 26 U S.C. 8§ 7206(2), by advising a tax return preparer to
clai ma deduction on the return of the taxpayers, which the advisor knew the
taxpayers were not entitled to take, the advisor cannot successfully argue that
this conduct was protected speech. United States v. Knapp, 25 F. 3d
451, 457 (7th Cr. 1994). Nor can a tax shelter pronoter who advises others to
prepare actual false returns successfully claimFirst Arendnment protection.
See Fl eschner, 98 F.3d at 158-59;
Kelley, 769 F.2d at 217; United States v. Kelley, 864 F.2d
569, 576-77 (7th G r. 1989).

40.05[ 3] [b] Selective Prosecution Defense

"A sel ective prosecution claimis not a defense on the nerits to the
crimnal charge itself, but an independent assertion that the prosecutor has
brought the charge for reasons forbidden by the Constitution.” United
States v. Arnstrong, 517 U S. 456, 464 (1996).

The test for selective prosecution is rigorous. |In order to overcone the
presunpti on of prosecutorial regularity, a defendant nust prove, "by clear
evi dence," that the decision to prosecute was based on "an unjustifiable
standard, such as race, religion, or other arbitrary classification
directed so exclusively against a particular class of persons . . . wth a mind
so unequal and oppressive" that prosecution amounts to a "practical denial" of
equal protection. Arnmstrong, 517 U.S. at 464 (citations onitted).
The defense that protesters are being selectively prosecuted because they are
out spoken opponents of the Internal Revenue Code rarely succeeds.
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The def endant who asserts selective prosecution carries a heavy burden
In United States v. Berrios, 501 F.2d 1207, 1211 (2d Cr. 1974),
the Second Circuit defined the defendant's burden:

To support a defense of selective or discrimnatory prosecution, a
def endant bears the heavy burden of establishing, at |east

prima facie, (1) that, while others sinilarly situated

have not generally been proceeded agai nst because of conduct of the
type forning the basis of the charge against him he has been singled
out for prosecution, and (2) that the governnment's discrimnatory

sel ection of himfor prosecution has been invidious or in bad faith,
i.e., based upon such inperm ssible considerations as race,

religion, or the desire to prevent his exercise of constitutiona
rights.

O her circuits have adopted this rigorous standard. United States
v. Aguilar, 883 F.2d 662, 705 (9th Cr. 1989); United States v.
M chaud, 860 F.2d 495, 499-500 (lIst Cr. 1988); United States v.
McMul I en, 755 F.2d 65, 66 (6th Cir. 1984); United States v.
Dack, 747 F.2d 1172, 1176 n.5 (7th Cr. 1984); United States v.
Hol ecek, 739 F.2d 331, 333-34 (8th Cr. 1984); United States v.
Mangieri, 694 F.2d 1270, 1273 (D.C. Cr. 1982); United States v.
Danon, 676 F.2d 1060, 1064 (5th G r. 1982); United
States v. Anmon, 669 F.2d 1351, 1356 n.6 (10th G r. 1981); United
States v. Rice, 659 F.2d 524, 527 (5th Cir. 1981).

The def endant nust overcone the presunption that the prosecution has been
legitimatel y undertaken prior to being entitled to discovery or a hearing on the
i ssue of selective prosecution. United States v. Bennett, 539 F.2d
45, 54 (10th Cir. 1976). The IRSis not required to treat simlarly all who
engage in roughly the sane conduct. M chaud, 860 F.2d at 499.

Vi gorous prosecution is not selective prosecution. United States v.
Brewer, 681 F.2d 973, 974 (5th G r. 1982).

The defendant has the initial burden of establishing the two parts of a
prima facie case of selective prosecution. He nust present "sone
evi dence tending to show the exi stence of the essential elenments of the defense
and that the docunents in the governnent's possession woul d i ndeed be probative
of these elenents.” Berrios, 501 F.2d at 1211-12. See
also United States v. Bohrer, 807 F.2d 159, 161
(10th Cir. 1986); United States v. Mwon, 718 F.2d 1210, 1229
(2d Cir. 1983).

The Sixth, Seventh, and Eighth Circuits have held that the defendant nust
"rai se a reasonabl e doubt about the prosecutor's purpose"” to be entitled to a
hearing. United States v. Hazel, 696 F.2d 473, 475 (6th Cr.
1983); United States v. Catlett, 584 F.2d 864, 866 (8th Cr. 1978);
United States v. Falk, 479 F.2d 616, 623 (7th Cr. 1973).

The Third, Fifth, Sixth, and NNnth Grcuits have used such phrases as
"colorable entitlenment"” to the defense, "sone credible evidence," and enough
facts "to take the question past the frivolous stage" in setting the threshold
for requiring discovery or a hearing. United States v. Hazel
696 F.2d 473, 475 (6th Cir. 1983); Danobn, 676 F.2d at 1064-65;
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United States v. Torquato, 602 F.2d 564, 569-70 (3d Gr. 1979);
United States v. Qaks, 508 F.2d 1403, 1404 (9th G r. 1974)
United States v. Berrigan, 482 F.2d 171, 181 (3d G r. 1973).

If the defendant mekes such a showi ng, the burden shifts to the governnent
to show that there was no sel ective prosecution.

As a practical matter, the government should resist discovery or a hearing
on this issue until the defendant has nmade the requisite show ng of selective
prosecution: defendants may use frivolous clains of selective prosecution to
obt ai n docunents -- such as internal governnent nenoranda -- they otherw se would
not be entitled to under Fed. R Crim P. 16.

General ly, courts have upheld governnent targeting of vocal tax protesters
for prosecution agai nst defendants' selective prosecution attacks. United
States v. Johnson, 577 F.2d 1304, 1309 (5th G r. 1978); United
States v. Pottorf, 769 F. Supp. 1176, 1184 (D. Kan. 1991). The
government's initiation of prosecution because of a defendant's "great notoriety"
as a protester would not, as a matter of |aw, be an inperm ssible basis for
prosecution. United States v. Hazel, 696 F.2d 473, 475 (6th Gr.

1983). See also United States v. Kelley, 769 F.2d 215, 217 (4th
Cr. 1985).

The fact that sone tax evaders and protesters elude prosecution is
insufficient to establish selective prosecution. Brewer, 681 F.2d
at 974. The defendant nust show that others simlarly situated were not
prosecuted and that the prosecution was based on sone inperm ssible
consi deration, such as race or religion. United States v. Anopn,
669 F.2d 1351, 1356-57 (10th G r. 1981).
See also United States v. R ce, 659 F.2d 524,
527 (5th Gr. 1981) ("selection for prosecution based in part upon the potenti al
deterrent effect on others serves a legitimate interest in pronpting nore genera
conpliance with the tax | aws").

As the Fourth Circuit stated in Kelley, 769 F.2d at 218:

There is no inpermissible selectivity in a prosecutorial decision to
prosecute the ringleader and instigator, wthout prosecuting his
foolish foll owers, when a prosecution of the instigator can be
expected to bring the whole affair to an end.

"Unl ess one can show that the tax | aws are depl oyed agai nst protesters in
retaliation for the exercise of their rights, a selective prosecution argunent
will fail." United States v. WIlson, 639 F.2d 500, 505 (9th G r

1981).

40.05[3][c] Freedom of Speech

I n Brandenburg v. Chio, 395 U. S. 444, 447 (1969), the Suprene
Court held that "the constitutional guarantees of free speech and free press do
not permt a state to forbid or proscribe advocacy of the use of force or of |aw
vi ol ati on except where such advocacy is directed to inciting or producing
imm nent |awl ess action and is likely to incite or produce such action.” Thus,
the Court created an exception to First Amendment protection for speech that
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incites inmmnent |awl ess activity, as opposed to speech that nerely advocates
violation of law, which may still be constitutionally protected.

Where a defendant's speech is conmbined with action, e.g., where a
protester both encourages and is actually involved in the preparation of protest
returns for others, the defendant has gone beyond the protection of the First
Amendnent and may be subject to crimnal prosecution. United States v.

Fl eschner, 98 F.3d 155, 158-59 (4th Cir. 1996); United States v.

Knapp, 25 F.3d 451, 456-57 (7th Cr. 1994) (conduct beyond nere advocacy

exi sts where defendant knowi ngly advised clients to clai mdeductions to which
they were not entitled); United States v. G trowske, 951 F.2d 899,

901 (8th Cir. 1991) ("freedom of speech is not so absolute as to protect speech
or conduct which otherwi se violates or incites a violation of the tax |aw');
United States v. Rowl ee, 899 F.2d 1275, 1279-80 (2d GCir.

1990); United States v. Kelley, 769 F.2d 215, 217 (4th Cr. 1985);

United States v. Freeman, 761 F.2d 549, 552 (9th Cir. 1985);

United States v. Danmon, 676 F.2d 1060, 1062 (5th G r. 1982).

A taxpayer cannot claimprotection under the First Amendnment sinply by
characterizing his filing of false information and tax returns as "petitions for
redress.” United States v. Kuball, 976 F.2d 529, 532 (9th Gr.

1992). Yet, where the protester's activity is arguably linited to the nere

gi ving of advice or counsel and there is no involvenent in the actual preparation
of tax returns or causing returns to be prepared, there nay be a viable First
Anmendnent defense. But see United States v.

Barnett, 667 F.2d 835, 842 (9th Cir. 1982) ("The first amendnent does not

provide a defense to a crimnal charge sinply because the actor uses words to
carry out his illegal purpose.").

There are a few tax protester cases that address the issue of when
provi di ng advi ce or counsel steps beyond the protection of the First Amendnent.
In United States v. Buttorff, 572 F.2d 619, 624 (8th GCr. 1978),
the Eighth Crcuit held that the defendant's activities went beyond the scope of
protection of the First Amendnent, stating:

Al t hough the speeches here do not incite the type of inm nent |aw ess
activity referred to in crimnal syndicalismcases, the defendants did
go beyond nere advocacy of tax reform They expl ai ned how to avoid

wi t hhol di ng and their speeches and expl anations incited several

i ndividuals to activity that violated federal |aw and had the
potential of substantially hindering the adm nistration of the
revenue. This speech is not entitled to first amendnent protection
and, as discussed above, was sufficient action to constitute aiding
and abetting the filing of false or fraudul ent w thhol ding forns.

See also United States v. Mdss, 604 F.2d 569,

571 (8th Cr. 1979); Freeman, 761 F.2d at 551 (section 7206(2)

charges based on Freeman's instructional semnars reversed due to trial court's
failure to instruct that First Amendnent defense was a question of fact for the

jury).

"Counseling is but a variant of the crinme of solicitation, and the First
Amendrent is quite irrelevant if the intent of the actor and the objective
nmeani ng of the words used are so close in time and purpose to a substantive evil
as to becone part of the ultimate crine itself." Freenman, 761 F.2d
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at 552. See also Kelley, 769 F.2d at 217.

In United States v. Turano, 802 F.2d 10, 12 (1st Cr. 1986),
the defendant in a section 7203 failure-to-file case clained that his First
Amendnent rights had been violated by the introduction of evidence of his "tax
protest"” activities and instructions to the jury about "tax protesters." The
court rejected this argunent, explaining that the defendant (802 F.2d at 12):

. was not convicted of speaking out against taxation or for
encouragi ng others not to file but rather for willfully failing to
file his own returns. In order to determne his state of mnd, the
jury was entitled to know what he said and did regardi ng federa

i ncome taxation. The First Amendnent protects the appellant's right
to express beliefs and opinions; it does not give himthe right to
exclude beliefs and opinions froma jury properly concerned with his
nmotivations for failing to file.

40.05[4] District Court Lacks Jurisdiction of Title 26 Ofenses
40. 05[ 4] [ a] CGenerally

Despite protesters' clains to the contrary, it is clear that United States
District Courts have jurisdiction over crimnal offenses enunerated in the
I nternal Revenue Code, notwithstanding want of a statute within Title 26
conferring such jurisdiction. Section 3231 of Title 18 of the United States Code
gives the district courts original jurisdiction over "all offenses against the
laws of the United States" and the Internal Revenue Code defines of fenses agai nst
the laws of the United States. United States v.
Rosnow, 977 F.2d 399, 412 (8th Cr. 1992); Salberg v. United
States, 969 F.2d 379, 384 (7th Gr. 1992); United States v.
Huguenin, 950 F.2d 23, 25 n.2 (1st Cr. 1991); United States v.
Masat, 948 F.2d 923, 934 (5th Gr. 1991); United States v.
Collins, 920 F.2d 619, 629 (10th G r. 1990) (citing cases) ("it defines
credulity to argue that the district court |acked jurisdiction to adjudicate" 26
US.C 8§ 7201 action); United States v. Ward, 833 F.2d 1538,
1539 (11th Cir. 1987); United States v. Bressler, 772 F.2d 287,
293 n.5 (7th Gr. 1985); United States v. |senhower, 754 F.2d 489,
490 (3d Cir. 1985); United States v. Przybyla, 737 F.2d 828, 829
(9th Cr. 1984); United States v. Eilertson, 707 F.2d 108, 109
(4th GCr. 1983). See also United States v.
McMul | en, 755 F.2d 65, 67 (6th Cir. 1984).

The argunent that the United States has jurisdiction only over the District
of Col unbia, federal enclaves and territories, and possessions of the United
States has also been rejected. See 26 U.S. C
88 7701(a)(9) ("The term'United States' when used in a geographica
sense includes only the States and the District of Colunbia") and 7701(c) ("The
term'includes’ . . . when used in a definition contained in this title shall not
be deenmed to exclude other things otherwise within the neaning of the term
defined"); District of Colunbia v. John R Thompson Co., 346 U.S.

100, 109 (1953); United States v. Mundt, 29 F.3d 233, 237 (6th

Cir. 1994) (argunent that district court |acks jurisdiction over M chigan
resident "conpletely without nmerit and patently frivolous"); United States
v. Steiner, 963 F.2d 381, (9th Cr. 1992); Collins, 920

F.2d at 629; Lonsdale v. United States, 919 F.2d

http://www.usdoj .gov/tax/readingroom/2001ctm/40ctax.htm (42 of 58) [3/22/2007 7:09:53 AM]



Criminal Tax Manual 40.00 -- ILLEGAL TAX PROTESTERS

1440, 1448 (10th Gr. 1990); Ward, 833 F.2d at 1539.

40.05[4][b] The Gold-Fringed Flag ("The Anerican Maritinme Flag of War") [FNL3]

Various litigants, including tax protesters, argue that the placenent in
a court roomof a gold-fringed Arerican flag denotes: (1) admiralty jurisdiction;
(2) suspension of constitutional governnmental functions; and/or (3) martial |aw
Litigants call the gold-fringed Anerican flag the "maritine flag of war," and
claimits display signifies "[d]eprivation of rights under color of [aw "
McCann v. Greenway, 952 F.Supp. 647, 649 (WD. M. 1997). They
maintain that a court that flies a gold-fringed flag: (1) lacks jurisdiction over
those coning before it; and (2) deprives the litigant of due process rights.

Not surprisingly, courts uniformy reject such clains. See Sal man
v. Nevada, 104 F. Supp.2d 1262, 1266 (D.Nev. 2000) ("Plaintiff's argument
that the gold fringe around an Anerican flag in a courtroom desi gnat es
admralty jurisdictionis . . . wholly frivolous"); Schneider v.
Schl aefer, 975 F. Supp. 1160, 1161-64 (E.D.Ws. 1997) (contention that
court proceedi ngs were conducted unconstitutionally because of flag form
rejected; clainms or defenses based upon preeni nence of Anmerican "flag of
peace" over all other flags frivolous and sanctionable); Hovind v.
Kelly, No. 3:96CV579/ RV, 1997 W. 327100 (N.D.Fla. Mar. 17, 1997);
Jones v. Watson, No. 5:96CV0640, 1997 W. 162990 (N.D. Cnhio Feb. 4,
1997); Goode v. Foster, No. 96-1348-WEB, 1996 W. 740707 (D. Kan. Sept.
30, 1996); Leverenz v. Torluem u, No. 96 C 2886, 1996 W. 341468, at
*1 &n.3 (ND.IIl. June 17, 1996); United States v. Greenstreet, 912
F. Supp. 224, 229 (N.D. Tex. 1996) (rejecting argunent that display of fringed
flag limts federal court to admiralty jurisdiction); Moeller v.
D Arrigo, 163 F.R D. 489, 491 &n.1 (E.D.Va. 1995); Vella v.
McCanmon, 671 F. Supp. 1128, 1129 (S.D. Tex. 1987) (rejecting contention
that federal court flying fringed flag |lacks jurisdiction to i npose penalty
for crimnal contenpt).

"[1]n the interests of killing this argunment for good, and to facilitate
appel l ate review, " Judge Whipple of the United States District Court for the
Western District of Mssouri has provided a history of the flag, and concl uded
that the litigant's clains of constitutional deprivation

. nmust be di smi ssed because his factual predicate is incorrect as
a matter of law Even if the Arnmy or Navy do display United States
flags surrounded by yellow fringe, the presence of yellow fringe does
not necessarily turn every such flag into a flag of war. Far fromit:
in the words of the Adjutant General of the Arny, "[i]n flag
manufacture a fringe is not considered to be a part of the flag, and
it is without heraldic significance." . . . If fringe attached to the
flag is of no heraldic significance, the sanme is true a

fortiori of an eagle gracing the flagpole. Nor are the fringe or
eagle of any legal significance. . . . Jurisdictionis a matter of

law, not a child s ganme wherein one's power is magnified or dim nished
by the display of sone magic talisman.

McCann v. Greenway, 952 F. Supp. at 650-651 (citations onitted).
Trial attorneys responding to a notion to dism ss based on a gold-fringed
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flag jurisdictional argunent should utilize Judge Wi pple's history and
ar gument s.

40.05[5] Filing Income Tax Returns |Is Voluntary, Not Mandatory

In Flora v. United States, 362 U.S. 145, 175 (1960), a case
in which the Supreme Court held that the governnent could, if it so
desired, collect taxes by distraint, the Court noted that "[o]Jur tax systemis
based upon voluntary assessnment and paynent and not upon distraint."

Protesters, taking the Court's observation out of context, often argue that
the filing of inconme tax returns is voluntary. United States v. Gerads,
999 F.2d 1255, 1256 (8th Cir. 1993) ("Any assertion that the paynent of
income taxes is voluntary is without nerit"); Lonsdale v. United
States, 919 F.2d 1440, 1448 (10th Gir. 1990); W!Icox
v. Commi ssioner, 848 F.2d 1007, 1008 (9th Cir. 1988); Newnan v.
Schiff, 778 F.2d 460, 467 (8th G r. 1985); United States v.
Wtvoet, 767 F.2d 338, 339 (7th G r. 1985).

To the contrary, the filing of tax returns is not voluntary. Section
6012(a)(1)(A) of Title 26 of the United States Code requires that "every
i ndi vidual who earns a threshold level of inconme nust file a tax return." |If the
taxpayer received nore than the statutory anmount of gross incone, then he or she
is obligated to file a return. United States v. Tedder, 787 F.2d
540, 542 (10th Cir. 1986); United States v. Richards, 723 F. 2d 646,
648 (8th Cir. 1983). See also United States v.
Pil cher, 672 F.2d 875, 877 (11th Cir. 1982) ("Every incone earner is
required to file an incone tax return"); United States v. Hurd,
549 F.2d 118 (9th GCir. 1977).

A taxpayer who does not file faces both civil and crimnal penalties:

I n assessing i ncone taxes, the Governnent relies primarily upon the

di scl osure by the taxpayer of the relevant facts . . . in his annua

return. To ensure full and honest disclosure, to discourage

fraudul ent attenpts to evade the tax, Congress inposes sanctions .
crimnal or civil.

Hel vering v. Mtchell, 303 U.S. 391, 399 (1938).
Under Cheek v. United States, 498 U S. 192 (1991), a
protester could, of course, present evidence that he holds a good faith belief

that the paynent of taxes is "voluntary." See United States
v. Dunkel, 927 F.2d 955, 956 (7th Gr. 1991).

40. 05[ 6] Wages Are Not Incone
A common defense raised by protesters is that salaries and wages are not
"incone" within the neaning of the Sixteenth Anendnent, which grants Congress the

power "to lay and coll ect taxes on incones, from whatever source derived . . ."

The Suprene Court has defined incone as "the gain derived fromcapital
fromlabor, or fromboth conbined.” Eisner v. Maconber, 252 U S
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189, 207 (1920). Section 61(a) of Title 26 of the United States Code defines
gross inconme as "all income from whatever source derived, including . . . (1)
Conmpensation for services." Wages or salaries received in exchange for services
rendered are incone that nmust be reported on a tax return. Metcalf & Eddy

v. Mtchell, 269 U S. 514, 519 (1926); Davis v. United

States, 742 F.2d 171, 172 (5th Gr. 1984); United States v.

Moore, 692 F.2d 95, 97 (10th G r. 1979); Funk v.

Commi ssi oner, 687 F.2d 264, 265 (8th Cir. 1982); United States v.

Lawson, 670 F.2d 923, 925 (10th G r. 1982); United States v.

Ronero, 640 F.2d 1014, 1016 (9th Cir. 1981); United States v.

Buras, 633 F.2d 1356, 1359-61 (9th G r. 1980); WIson

v. United States, 412 F.2d 694, 695 (1st Cr. 1969).

Courts uniformy interpret "income" to include wages and sal ari es.
United States v. Becker, 965 F.2d 383, 389 (7th Gr. 1992);
United States Sl oan, 939 F.2d 499, 500 (7th Cr. 1991);
United States Connor, 898 F.2d 942, 943-44 (3d Gr. 1990);
Uni ted States Sassak, 881 F.2d 276, 281 (6th G r. 1989);
United States Tedder, 787 F.2d 540, 542 n.3 (10th Cir.
1986); United States v. Burton, 737 F.2d 439, 441 (5th Cr. 1984);
United States v. Richards, 723 F.2d 646, 648 (8th GCr. 1983);
Buras, 633 F.2d at 1361. See also Jones v. United
States, 551 F. Supp. 578, 580 (N.D.N. Y. 1982), for a list of cases
hol di ng that wages are included in gross incone.

\Y
V.
Vv
\Y

40.05[7] Defendant Not A "Person" or "Citizen"; District Court Lacks Jurisdiction
Over Non-Persons and State Citizens

40.05[7][a] Cenerally

Protesters have often argued that they are not l|iable for federal incone
t axes because they are not "persons" subject to taxation under the Interna
Revenue Code. A citizen or resident of the United States is included in the
I nternal Revenue Code definition of a United States person. 26 U S. C
8§7701(a)(30)(A). The "not a person” argunment has been di sm ssed by the
courts as "frivolous," "patently frivolous," "fatuous," and "obviously
incorrect." See Lonsdale v. United States, 919 F.2d 1440, 1448
(10th Cr. 1990); United States v. Karlin, 785 F.2d 90, 91 (3d Cr.
1986); Biernmann v. Conmm ssioner of Internal Revenue, 769 F.2d 707,
708 (11th Cir. 1985); United States v. Rice, 659 F.2d 524, 528 (5th
Cir. Unit A 1981); United States v. Ronero, 640 F.2d 1014, 1016
(9th Gr. 1981);. Simlar argunents asserting that the defendant was an
"individual" and therefore not a "taxpayer" have al so been rejected.
See United States v. Collins, 920 F.2d 619, 629
(10th Cir. 1990); Lonsdale, 919 F.2d at 1448; United States
v. Ward, 833 F.2d 1538, 1539 (11th Cr. 1987); United States v.
Studley, 783 F.2d 934, 937 (9th Cr. 1986). "All individuals, natura
or unnatural, nust pay federal incone tax on their wages." Lovell v.
United States, 755 F.2d 517, 519 (7th Cr. 1984).

Anot her popul ar protester argunment is the contention that the protester is
not subject to federal |aw because he or she is not a citizen of the United
States, but a citizen of a particular "sovereign" state. This argunment seens to
be based on an erroneous interpretation of 26 U S.C. 83121(e)(2), which
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states in part: "The term'United States' when used in a geographi cal sense

i ncl udes the Conmonwealth of Puerto Rico, the Virgin Islands, Guam and American
Sanmpa." The "not a citizen" assertion directly contradicts the Fourteenth
Amendnent, which states "all persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the United States and
of the state wherein they reside.” The argunent has been rejected tinme and again
by the courts. See United States v. Cooper, 170 F.3d

691, 691(7th Cr. 1999) (inposed sanctions on tax protester defendant making
"frivol ous squared" argunent that only residents of Washington, D.C and ot her
federal enclaves are citizens of United States and subject to federal tax |aws);
United States v. Mundt, 29 F.3d 233, 237 (6th Cr. 1994) (rejected

"patently frivol ous" argunment that defendant was not a resident of any "federa
zone" and therefore not subject to federal income tax laws); United States

v. Hilgeford, 7 F.3d 1340, 1342 (7th G r. 1993) (rejected "shop worn"

argunent that defendant is a citizen of the "Indiana State Republic" and
therefore an alien beyond the jurisdictional reach of the federal courts);
United States v. Cerads, 999 F.2d 1255, 1256-57 (8th Cir. 1993)

(i mposed $1500 sanction for frivol ous appeal based on argunment that defendants
were not citizens of the United States but instead "Free Citizens of the Republic
of M nnesota" not subject to taxation); United States v. Silevan

985 F.2d 962, 970 (8th Cir. 1993) (rejected as "plainly frivolous" defendant's
argunment that he is not a "federal citizen"); United States v.

Jagim 978 F.2d 1032, 1036 (9th G r. 1992) (rejected "inmaginative"

argurent that defendant cannot be punished under the tax laws of the United

St at es because he is a citizen of the "Republic" of Idaho currently claimng
"asylum' in the "Republic" of Colorado) United States v. Masat,

948 F.2d 923, 934 (5th GCir. 1991); United States v. Sloan, 939 F.2d

499, 500-01 (7th Gr. 1991) ("strange argunent" that defendant is not subject to
jurisdiction of the laws of the United States because he is a "freeborn natura

i ndividual" citizen of the State of Indiana rejected); United States v.

Price, 798 F.2d 111, 113 (5th Cir. 1986) (citizens of the State of Texas

are subject to the provisions of the Internal Revenue Code).

40.05[7][b] Filing U S. Nonresident Alien Income Tax Return
(Form 1040NR)

Sone protesters who argue that they are citizens of a "sovereign state"
also claimto be exenpt fromfederal taxes because they are nonresident aliens.
This argunent is flawed because (1) persons who were born in a state within the
United States are citizens of the United States, not nonresident aliens (U S.
Const., Anend. XIV, 81; 26 U S.C. 87701(b)(1)(B)); and (2) nonresident
alien individuals are taxed on income fromsources within the United States and
on sources outside the United States effectively connected with a trade or
business in the United States (26 U.S.C. § 871; Treas. Reg. 81.871-

1(b)). See also Hofstetter v. Comm ssioner of Internal Revenue,

98 T.C. 695, 697 (1992). Courts have ruled the non-resident alien argunents put
forth by individuals born in the United States to be frivol ous.

See United States v. Hilgeford, 7 F.3d 1340, 1342

(7th CGr. 1993); Betz v. United States, 40 Fed. O . 286, 294-95

(1998); United States v. LaRue, 959 F. Supp. 959, 961 (C.D. II1.

1997); In re Weatherley, 169 B.R 555, 558-559 (1994).

Sonetinmes protesters file false Forns 1040NR (U. S. Nonresident Alien
I ncone Tax Return) claimng to be exenpt fromfederal incone taxation.
See, e.g., United States v. Anbort, 193 F.3d 1169,
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1170 (10th GCr. 1999) (dism ssal of denial of interlocutory appeal of notion to
di sniss indictnent charging defendants with violations of 18 U S. C. 8371 and

26 U.S.C. 87206(2) for teaching sem nar attendees how to conplete fal se

Forms 1040NR), cert. denied, 528 U. S. 1190 (2000). One way to

prove the protester's bad notive is to show that he or she did not file state tax
returns or pay state or local taxes. Another way is to show the protester's U S
citizenship through a birth certificate, passport application, mlitary record,
job application, federal voting record, or receipt of social security or other
federal benefits.

Dependi ng on what information is included on the form the filing of a
fal se Form 1040NR may be charged as a false claimfor refund (18 U S. C.
8§287), a false incone tax return (26 U S.C. 87206(1)), or a false
statement (18 U. S.C. 81001). For further guidance on whether the Form
1040NR filed in a particul ar case can be charged as a fal se return,
See Chapter 40.03, supra, for a discussion of what
constitutes a return. A violation of 18 U.S.C. § 1001 can be an appropriate
charge for a false Form 1040NR when it either |acks the required signature or
does not include enough information to be regarded as a tax return. For a
di scussi on of section 1001, see Chapter 24.00, supra.

40.05[8] IRS Has Duty to Prepare Returns for Taxpayer (26 U S.C. 8§
6020( b))

Protesters have argued that 26 U.S.C. 8§ 6020(b) (1) [EN14] obligates
the Internal Revenue Service to prepare a tax return for an individual who does
not file. There is no merit to this claim This provision nerely provides the
I nternal Revenue Service with a civil nmechanismfor assessing the tax liability
of a taxpayer who has failed to file a return. The civil mechanismis often
referred to as the preparation of a "substitute for return” or "SFR " Section
6020(b) does not require the Internal Revenue Service to prepare tax returns for
i ndi viduals who fail to file, nor does it excuse the taxpayer fromcrinina
liability for that failure. See United States v. Cheek, 3 F.3d
1057, 1063 (7th GCir. 1993); In re Bergstrom 949 F.2d 341, 343
(10th Cir. 1991); United States v. Barnett, 945 F.2d 1296, 1300
(5th Gr. 1991); United States v. Schiff, 919 F.2d 830, 832 (2nd
Cir. 1990); United States v. Poschwatta, 829 F.2d 1477, 1483
(9th Gr. 1987); United States v. Verkuilen, 690 F.2d 648, 657
(7th Gr. 1982); United States v. MIlican, 600 F.2d 273, 278
(5th Gr. 1979); United States v. Tarrant, 798 F. Supp. 1292, 1302-
03 (E.D. Mch. 1992).

When a defendant raises this argunment during trial, the court may properly
instruct the jury that while section 6020(b) "authorizes the Secretary to file
for a taxpayer, the statute does not require such a filing, nor does it relieve
the taxpayer of the duty to file." United States v. Stafford,

983 F.2d 25, 27 (5th Gr. 1993); accord United States v.

Powel | , 955 F.2d 1206, 1213 (9th Cr. 1992). However, an instruction

pertaining to section 6020(b) "nust not be framed in a way that distracts the
jury fromits duty to consider a defendant's good-faith defense."

Powel |, 955 F.2d at 1213. It nmay be wise to request that an

i nstruction on the nmeani ng of section 6020(b) be coupled with a renmi nder to the
jury that the issue in a crimnal tax case is not the validity of the defendant's
interpretation of 86020(b), but whether the defendant had a good faith

belief that his or her actions were in conpliance with the tax | aws.
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Powel I, 955 F.2d at 1213.

40.05[9] Violation of the Privacy Act

Courts have also rejected Privacy Act (Title 5, U S.C. 8§ 552(a))
chal l enges to the IRS Form 1040 instruction booklet and to Forns W4.
United States v. Bressler, 772 F.2d 287, 292 (7th Cr. 1985) ("the
IRS notice . . . adequately and clearly inforns taxpayers that filing is
mandatory"); United States v. Dack, 747 F.2d 1172, 1176 n.5
(7th Cr. 1984) (not error to refuse to dismss for failure to publish, pursuant
to Privacy Act, notice of specific crimnal penalty which mght be inposed);
United States v. Bell, 734 F.2d 1315, 1318 (8th Cir. 1984) (Privacy
Act does not require IRS to informtaxpayer of specific penalties for failure to
file); United States v. WIlber, 696 F.2d 79, 80 (8th Cr. 1982)
("the Privacy Act does not require notice of a specific crimnal penalty which
m ght be inposed on the errant taxpayer"); United States v. Anon,
669 F.2d 1351, 1358 (10th Cir. 1982); United States v. Annunzi ato,
643 F.2d 676, 678 (9th Cir. 1981) (notice in Form W4 instructions adequate);
United States v. Rickman, 638 F.2d 182, 183 (10th Cr. 1980) (Form
1040 instructions adequate); Field v. Brown, 610 F.2d 981, 987-88
(D.C. Cr. 1079).

40. 05[ 10] Federal Reserve Notes Are Not Legal Tender

Some protesters have argued that because their wages were paid in Federal
Reserve Notes, 1i.e., U S. currency, they need not pay tax on those wages.
Schiff v. United States, 919 F.2d 830, 831 (2d Cir. 1990);

United States v. Davenport, 824 F.2d 1511, 1521 (7th Cr. 1987);
United States v. Ware, 608 F.2d 400, 402 (10th Cr. 1979);
United States v. Edel son, 604 F.2d 232, 233 (3d Cr. 1979);
United States v. Rifen, 577 F.2d 1111, 1115 (8th G r. 1978);

Mat hes v. Conmi ssioner, 576 F.2d 70, 71 (5th Gr. 1978);

United States v. Gardiner, 531 F.2d 953, 955 (9th G r. 1976);
United States v. Witesel, 543 F.2d 1176, 1180 (6th G r. 1976);
Mlamyv. United States, 524 F.2d 629 (9th Cr. 1974); United
States v. Scott, 521 F.2d 1188, 1192 (9th G r. 1975); United States
v. Daly, 481 F.2d 28, 30 (8th G r. 1973); United States v.
Porth, 426 F.2d 519, 523 (10th Cr. 1970).

They argue that the Constitution requires coins in gold and silver, and
that Federal Reserve Notes are therefore not valid currency or |egal tender.
Thus, reason the protesters, those who possess Federal Reserve Notes cannot be
subject to a tax on them United States v. Ellswrth, 547 F.2d
1096, 1097 (9th GCr. 1976). This argunment has been uniformy rejected.

See cases, supra, and Sanders v.

Freeman, 221 F.3d 846, 849, 855 (6th Cr. 2000); MIller v. United
States, 868 F.2d 236, 239-41 (7th Cr. 1989); United States v.
Brodie, 858 F.2d 492, 498 (9th Cir. 1988); United States v.
Buckner, 830 F.2d 102, 103 (7th G r. 1987); United States v.

Dube, 820 F.2d 886, 891 (7th Cr. 1987); United States v.

Martin, 790 F.2d 1215, 1217 (5th G r. 1986); United States v.
Condo, 741 F.2d 238, 239 (9th Cir. 1984); United States v.

Moore, 627 F.2d 830, 832 (7th Cr. 1980).
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Congress is enpowered "[t]o coin Mney, regulate the val ue thereof, and of
foreign coins, and fix the Standard of weights and neasures" (U S. Const. art.
I, 88 cl. 5, and 12 U S.C. § 411 and 32 U S.C. § 5103 state
that Federal Reserve Notes are |egal tender.

The Suprene Court long ago held that "[t]he constitutional authority of
Congress to provide a currency for the whole country is . . . firmy
established."” The Legal Tender Cases (Julliard v. G eennman), 110
U S. 421, 446 (1884). See also The Legal Tender Cases (Knox v.

Lee), 79 U S. 457, 462 (1871); United States v. Anderson
584 F.2d 369, 374 (10th G r. 1978); Rifen, 577 F.2d at 1112,
1120.

40.05[11] Form W2 As Substitute for Form 1040

Sone protesters have relied on a 1946 Federal Register regulation, allow ng
the filing of a FormW2 in lieu of a Form 1040 tax return, to argue that they
were not required to file a return because their enpl oyer sent the IRS a copy of
their W2 form See United States v. Lussier
929 F.2d 25, 31 (1st Gir. 1991); United States v. Birkenstock
823 F.2d 1026, 1030 (7th G r. 1987); Manka v. United States, No.

ClV. A 89N49, 1993 W. 268386, at *4 (D.Colo. Apr. 6, 1993) ("nerely allow ng one's
enployer to file a W2 formdoes not fulfill the requirenents set forth by the
treasury regul ations. See Treas. Reg. 8 1.6011-1(b) . . .").

The court in Birkenstock noted two problens with this
argunent: (1) that particular 1946 Federal Register regulation was elim nated
when the Federal Register was codified in the 1949 CFR, and, (2) even if the 1946
regul ati on survived the CFR codification, the regulation provides that the
enpl oyee's original Form W2 can substitute for a Form 1040; therefore, the
enployer's filing of a copy of the W2 would not suffice.
Bi r kenst ock, 823 F.2d at 1030.

However, the defendant could testify regarding his good faith reliance on
the regulation in deciding not to file a return. The 1946 regul ation itself
could not be admtted as an exhibit. Lussier, 929 F.2d at 31

40. 05[ 12] Paperwork Reduction Act ("PRA") Defense

The Paperwork Reduction Act of 1980, 44 U S.C § 3501
et seq. ("PRA"), was enacted to limt federal agencies' information
requests that burden the public. The "Public Protection" provision of the PRA
states that no person "shall be subject to any penalty for failing to maintain
or provide information to any agency if the information collection request
i nvol ved does not display a current control nunber assigned by the Ofice of
Managenent and Budget [OvB] Director." 44 U S.C § 3512.

Protesters claimthat they cannot be penalized for failing to file Form
1040 because the instructions and regul ati ons associated with the Form 1040 do
not display any OMB control nunber. Courts uniformy reject this argunent on
different theories. Sonme courts have sinply noted that the PRA applies to the
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forns thenmsel ves, not to the instruction booklets, and because the Form 1040 does

have a control nunber, there is no PRA violation. See

Sal berg v. United States, 969 F.2d 379, 383-84 (7th Cr. 1992);

United States v. Holden, 963 F.2d 1114, 1116 (8th GCr. 1992);

United States v. Dawes, 951 F.2d 1189, 1191-93 (10th Cr. 1991);

United States v. Winder, 919 F.2d 34, 38 (6th Cr. 1990). Oher

courts have held that Congress created the duty to file returns in 26 U S. C
8§ 6012(a) and "Congress did not enact the PRA' s public protection provision
to allow OVB to abrogate any duty inposed by Congress.” United States v.
Neff, 954 F.2d 698, 699 (11th Gr. 1992). See also United

States v. Janes, 970 F.2d 750, 753 n.6 (10th Cr. 1992) (lack of QOwB
nunber does not violate PRA); Salberg v. United States, 965 F.2d

379, 383-84 (7th Cir. 1992); United States v. Hicks, 947 F.2d 1356,

1359 (9th GCr. 1991) (failure to display OMB nunber on tax formis not PRA
vi ol ati on and does not render governnental action void); United States v.
Bentson, 947 F.2d 1353, 1355 (9th Cr. 1991) (defendant convicted of
violating a statute requiring himto file, not a regulation |lacking OVB
nunber); United States v. Kerwin, 945 F.2d 92 (5th Cir. 1991)

(per curiam (defendant was convicted under statutory requirenent that he
file return and since statute is not an information request, there is no
violation of the PRA); Lonsdale v. United States, 919 F.2d 1440,

1443-45 (10th GCr. 1990) ("PRA" not enacted "to create | oophole in the tax
code").

40.05[13] Lack of Publication in the Federal Register

Protesters have occasionally argued that Form 1040 and its instructions
constitute a "rule" for purposes of the Administrative Procedure Act (APA) and
therefore nust be published in the Federal Register. This defense has been
deenmed "neritless.” United States v. Bentson, 947 F.2d 1353, 1360
(9th Cr. 1991).

The tax code itself, a statute and not a regulation, inposes the duty to
file a return. See 26 U S.C. 6012. See also
United States v. Bowers, 920 F.2d 220, 221-23 (4th Gr. 1990) (APA
protects only those with no notice: to reverse conviction, court would need to
find that: (1) the statutes provided no notice of obligation to pay taxes, (2)
the IRS forms and offices were secret -- although 200 million Amrericans know
about them and (3) the defendants, who had previously filed returns, had
forgotten about the required forns and the IRS offices); United States v.
Kahn, 753 F.2d 1208, 1222 (3d Cir. 1985) (claimthat IRS failure to
publish interpretive guidelines in Federal Register violates Title 5, U S.C
§ 552(a)(1)(D), "totally devoid of nerit").

40.05[ 14] Taxpayer's Name in Capital Letters or M sspelled

A tax protester will sonetinmes argue that he is not the individual naned
in the indictnent or in court proceedi ngs because his nane is therein
capitalized. To simlar effect, the protester will sonetines add strange
punctuation to his nanme, again claimng that the individual naned in the
docunents is not he.

In United States v. Lindsay, 184 F.3d 1138, 1144 (10th Gr.),
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cert. denied, 528 U S. 981 (1999), the reviewing court affirmed a

district court's decision not to accord such a protester a sentencing reduction
for acceptance of responsibility, where he refused to: (1) conply with court
procedures; (2) review court docunents; and (3) respond to questions the court
posed, because he clained not to be the named party. See also WIcox v.
Commi ssi oner, 848 F.2d 1007, 1008 (9th Cir. 1988) (calling "basel ess"
defendant's contention that the indictnment nust be di sm ssed because his

nane, spelled in capital letters, "is a fictitious nane used by the

government to tax himinproperly as a business"); United States v.

Washi ngton, 947 F. Supp. 87, 92 (S.D.N. Y. 1996); United States v.

Feinstein, 717 F.Supp. 1552, 1557 (S.D.Fla. 1989).

As a practical matter, the prosecutor should have at the ready certified
copi es of public docunments, such as the defendant's birth certificate, passport
application, or driver's license, to rebut assertions that the defendant is not
the person nanmed in the proceedings.

40. 05[ 15] Tax Protest Agai nst Governnent Spendi ng

Courts have long held that a taxpayer's convictions do not entitle himto
refuse to file or to pay. United States v. Lee, 455 U S. 252, 260
(1982) ("[t]he tax systemcould not function if denom nations were allowed to
chal l enge the tax systens because tax paynents were spent in a way that violates
their religious beliefs"); United States v. Neff, 615 F.2d 1235,
1237, 1240 (9th G r. 1980); Packard v. United States, 7 F.Supp.2d
143, 144 (D.Conn. 1998), aff'd, 198 F.3d 234 (2d G r. 1999).

Failure to furnish informati on on incone tax returns cannot be justified
by an asserted disagreenment with tax laws or in protest agai nst governnent
policies. United States v. Pilcher, 672 F.2d 875, 877 (11th GCr.
1982). A taxpayer who contends that paying taxes would require himto violate
his pacifist religious beliefs cannot take refuge in the First Anendnent. A
t axpayer "has no First Amendnent right to avoid federal incone taxes on religious
grounds." United States v. Ransey, 992 F.2d 831, 833 (8th Gr.
1993).

A protester who contends that his refusal to pay taxes or file returns is
justified by his disagreenment with governnent policies or spending plans is not

entitled to a jury instruction on his theories. |In fact, argunments chall engi ng
"the constitutionality of or validity of the tax | aws are precluded because they
are necessarily prem sed on a defendant's full know edge of the law . . . and
therefore make irrelevant the issue of willfulness.” Cheek v. United

States, 498 U.S. 192, 203 (1991).

APPENDI X
SAVPLE MOTI ON I'N LI M NE

Motion In Limne Regarding Anticipated
Def ense "Evi dence" and Argunent

The governnent respectfully requests that the Court preclude the
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defendant from presenting at trial "evidence" and/or |egal argunents, as
descri bed bel ow, which are irrelevant and/or would i nvade the Court's
province in instructing the jury with regard to the |aw.

It is anticipated, fromdocunents the defendant has submtted to the
government both prior to and subsequent to indictnment, that the defendant
will attenpt to present "evidence" and/or |egal argunments regarding the
fol | owi ng def enses:

[Here, any frivol ous argunents the defendant has put forth nay be
listed, along with cases discrediting such argunents.]

Def endant Shoul d Be Precluded from O fering "Evidence" and/or
Argument VWhich is Irrelevant and Which Wuld Invade The Court's
Province of Instructuring The Jury Regarding The Law

Under the Federal Rules of Evidence, the jury should not be exposed to
i nadm ssi bl e evidence. Fed. R Evid. 103(c). It is fundamental that
"evidence which is not relevant is not admi ssible.” Fed. R Evid. 402.
"Rel evant evidence" is defined as "evidence having any tendency to make the
exi stence of any fact that is of consequence to the determ nation of the
action nore probable or |ess probable than it would be w thout the
evidence." Fed. R Evid. 401. Even if evidence is arguably "relevant," the
court should still exclude the evidence "if its probative value is
substantial ly outwei ghed by the danger of unfair prejudice, confusion of
the issues, or msleading the jury." Fed. R Evid. 403; United States v.
Johnson, 820 F.2d 1065, 1069 (9th Cir. 1987); United States v.
Wllie, 941 F.2d 1384, 1395-96 (10th Gr. 1991); United States v.
Buckner, 830 F.2d 102 (7th Cr. 1987).

It is also well established that "[t]he court acts as a jury's sole
source of the law" United States v. Poschwatta, 829 F.2d 1477, 1483
n. 4 (9th Gr. 1987) (citation onmtted). As the court said in Cool ey v.
United States, 501 F.2d 1249, 1253-54 (9th Cir. 1974):

The law is given to the jury by the court and not introduced as
evidence. . . . Obviously, it would be nbst confusing to a jury to
have | egal material introduced as evidence and then argued as to what
the law is or ought to be.

Accord WIllie, 941 F.2d at 1396.

A. The defense shoul d be precluded from presenting "evidence" or
argunent relating to what the | aw should be

Federal trial courts have struggled over precisely howto allow a
crimnal tax defendant to present a good faith defense to the el enment of
wil | ful ness. Perhaps the best discussion of the |line between perm ssible
and i nmperm ssi bl e evidence of good faith was of fered by the court in
Wllie, 941 F.2d 1384, a case involving tax protester defenses. The
court noted (941 F.2d at 1392-93):

"Wl fulness' is defined as the "voluntary, intentional violation of a
known | egal duty." Cheek v. United States, 111 S. C
at 610 (enphasis added). To be a relevant defense to wi |l ful ness
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then, [a defendant] because of his belief or m sunderstandi ng, nust
not have known he had a legal duty. Id. at 611 (defendant nust

be "ignorant of his duty") . . . . In Cheek, the Suprenme Court
stated that "a defendant's views about the validity [or
unconstitutionality] of the tax statutes are irrelevant to the issue

of willful ness [and] need not be heard by the jury . . . [I]t makes no
difference whether the clains of invalidity are frivolous or have
substance.” 1d. at 613 . . . [P]roof of the reasonabl eness of

a belief that he should not have a duty only proves the reasonabl eness
of the defendant's disagreenent with the existing |aw and is,
therefore, properly excluded as irrel evant.

Cheek, as elucidated in Wllie, defines the good faith
defense to willfulness in tax cases: a nistaken belief by the defendant that
the law did not require himor her to file a tax return or pay a tax.
See United States v. Dack, 987 F.2d 1282, 1285 (7th Cr.
1993); United States v. Powell, 955 F.2d 1206, 1212 (9th Cr. 1991).
Therefore, any testinony by the defendant as to what he or she thinks or
previously thought the | aw should be, as well as his or her current
or prior views on the constitutionality and validity of the law, is
irrelevant and nust be excl uded.

B. Defendant Should Be Precluded from Presenting "Evi dence" or
Argunent Relating to the Constitutionality and Validity of the
Tax Laws

In crimnal tax cases, a defendant should be precluded from presenting
evi dence or argunent regarding the constitutionality or validity of the tax
| aws. See Powell, 955 F.2d at 1212. A defendant's view
regarding the constitutionality and validity of the tax laws is irrel evant
because a nmere disagreenment with the tax laws is no defense to the charged
crime. Cheek, 498 U S. at 202-03; United States v. Dack, 987
F.2d 1282, 1285 (7th Cir. 1993) (holding that "[a]rgunents which chall enge
the constitutionality or validity of the tax | aws" shoul d be precluded);
Powel I, 955 F.2d at 1212. In Cheek, the Suprenme Court held
that "a defendant's views about the validity of the tax statutes are
irrelevant to the issue of willfulness and need not be heard by the jury,
and, if they are, an instruction to disregard them woul d be proper."

Cheek, 498 U.S. at 206. The Court affirmed the district court's use
of the follow ng instruction (498 U S. at 204):

An opinion that the tax laws violate a person's constitutional rights
does not constitute a good-faith nisunderstanding of the |aw.

Id. at 204. Sinmilarly, in Powell, the Ninth Grcuit Court of
Appeal s affirmed the use of the follow ng instruction (955 F.2d at 1212):

Mere di sagreenent with the law, in and of itself, does not constitute

good faith m sunderstandi ng under the requirenents of |aw. Because it

is the duty of all persons to obey the | aw whether or not they [agree

with] it.

In view of the above, a defendant should be precluded from presenting
"evi dence" and/or argunent regardi ng defenses which relate to the
constitutionality and/or validity of the tax | aws. Such defenses are
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irrelevant and would tend to confuse or mslead the jury. The anticipated
defenses are also frivolous and have been repeatedly rejected by the courts.
If a defendant in any way interjects into these proceedi ngs his or her

di sagreement with the law, it will be entirely proper for the Court to
instruct the jury as foll ows:

A person's opinion, good faith belief, and/or m staken belief that the
tax laws are invalid or unconstitutional does not constitute a good
faith m sunderstanding of the law and is not a defense to the crine
charged in this case. Thus, defendants' clainmed belief that the tax

| aws are invalid or unconstitutional because the 16th Amendnent was

al l egedly never properly ratified is not a defense. The 16th
Amendnent was properly ratified and the tax laws are valid,
constitutional and allow for the direct taxation of salaries, wages
and profit from business. Any evidence that you have heard to the
contrary in this regard is irrelevant and shoul d be i gnored.

See Cheek, 498 U. S. at 205; In re Becraft, 885 F.2d

547, 548 (9th G r. 1989); Stahl, 792 F.2d at 1441. Under these

ci rcunstances, this instruction would help abate the potential for jury
confusion stemm ng fromthe nmention of these irrel evant issues.

C. Defendant Should Be Precluded from O fering Testinony or
Docunents Relating to Alternative Interpretations of the Tax
Laws if the Offered Evidence Was Not Actually Relied Upon by
Def endant or if Admitting such Evidence Wuld Confuse the Jury
Regardi ng the Law or Underm ne the Authority of the Court

Testinony or docunents relating to alternative interpretations of the
tax |l aws nust be carefully analyzed to determ ne the purpose for which it is
being offered. Although a district court may exclude evidence of "what the
law is or should be," as discussed above, it ordinarily cannot
excl ude evidence relevant to the jury's determination of "what a defendant
thought the law was."” Powell, 955 F.2d at 1214;

Wllie, 941 F.2d at 1392-94. It is anticipated that the defendant

will attenpt to offer the follow ng evidence relating to the issue of
"Willfulness:" case |aw, statutes, regulations, treatises, video or audio
tapes, panphlets, brochures and/or other types of docunments. This materia
is potentially problematic because it can have both a proper purpose
(i.e., "what a defendant thought the |aw was") and an i nproper

purpose (i.e., "what the lawis or should be").

Wllie, 941 F.2d at 1392. Thus, before such material is offered, a

def endant nmust show the trial judge that "the evidence is being offered for
a pernissible purpose by making a proffer of great specificity

regarding the type of belief [he or she] seeks to prove." Id.

(enmphasi s added).

As a threshold matter, in order for material relating to willful ness
to be adnissible, a defendant nust first lay a proper foundation which
denonstrates that he or she "actually relied" upon the specific materia
that is being offered. Powell, 955 F.2d at 1214. |In the absence of
actual reliance, such materials and testimony have no probative val ue.
Therefore, the Court should not admit this evidence absence a show ng of
actual reliance. United States v. Bostian, 59 F.3d 474, 480 (4th Cr.
1995); Powell, 955 F.2d at 1214. The danger is that admni ssion of
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both rel evant and irrel evant beliefs "could easily obfuscate the relevant

i ssue and tenpt the jury to speculate that the nere exi stence of docunentary
support for the defendant's position negates his independent know edge t hat
he has a legal duty." WIlie, 941 F.2d at 1393.

If the proper foundation is established, then the court nust determ ne
whet her the material should be admtted or excluded because adm ssion of
such materials could confuse the jury as to the law or m ght assist a
def endant who wi shes to underm ne the authority of the court. United
States v. Barnett, 945 F.2d 1296, 1301 (5th G r. 1991); WIllie,

941 F.2d at 1395. The exclusion of such material from evidence does not
prevent a defendant from conveying the core of his or her defense to the
jury because the defendant may still testify as to his or her asserted
beliefs and how he or she supposedly arrived at them See

Barnett, 945 F.2d at 1301; United States v. Hairston, 819 F. 2d

971, 973 (10th Cir. 1987). It is for the district court to weigh the
various conpeting interests and determine, in its discretion, whether, to
what extent, and in what form |egal material upon which a defendant clains
to have relied should be admtted in any given case. See

Wllie, 941 F.2d at 1398; Fed. R Evid. 403. Anmong the factors

whi ch woul d be relevant to such a determ nation would be the follow ng: (1)
the centrality of these materials to a defendant's cl ai med m sunder st andi ng
of the tax laws; (2) the materials' |length and potential to confuse the
jury; (3) the degree to which such materials are nerely cunulative to a
defendant's testinony or to other evidence; (4) the extent to which a

def endant may be attenpting to use themto instruct the jury on the | aw or
to propagate tax protestor beliefs; and (5.) the potential utility of
limting instructions. See Powell, 955 F.2d at 1214;

Barnett, 945 F.2d at 1301 n.3; WIllie, 941 F.2d at 1395.

Anong t he evidence that should be excluded is expert testinony
regarding alternative interpretations of the tax laws, if a defendant did
not actually rely on the expressed views of the expert. United States v.
Burton, 737 F.2d 439, 443 (5th Cr. 1984). 1In Burton, the court
affirmed the exclusion of a tax professor's proposed "expert" testinony that
defendant's theory and belief that wages were not taxable incone was not
i mpl ausible. 1d. The district court had excluded the testinony
pursuant to Fed. R Evid. 403 after weighing its "marginal rel evance" with
regard to the Section 7203 charges to the "potential prejudice and
confusion, keeping in nmind that the judge remains the jury's source of

information regarding the law." Id. The court indicated that
"[t]estinmony such as that offered by Burton's 'expert' is not adnissible as
an explication of plausible readings of the statutory |anguage." Id.

In so ruling, the court noted that the defendant's proffer did not suggest
that he actually relied upon the expressed views of the tax professor in
failing to file tax returns. 1d. at 444.

Li kewi se, courts have precluded defense attorneys fromraising such
i ssues through their cross-exam nati on of governnment w tnesses regarding
their interpretation of the tax laws. |In Poschwatta, 829 F.2d at
1483, the Ninth Crcuit Court of Appeals upheld the district court's
granting of a notion in |imne precluding cross-exam nation of |IRS
enpl oyees, who were governnment w tnesses, regarding the requirenents of 26
U S. C. Section 6020(b). 1d. The district court concluded, and Ninth
Circuit agreed, that such cross-exam nati on woul d have i nvaded the province

http://www.usdoj .gov/tax/readingroom/2001ctm/40ctax.htm (55 of 58) [3/22/2007 7:09:53 AM]



Criminal Tax Manual 40.00 -- ILLEGAL TAX PROTESTERS

of the court by having a witness testify as to the nmeaning of Section
6020(b). 1d.

In view of the above, the defendant should be precluded from offering
testinony or docunents relating to alternative interpretations of the tax
laws if the offered evidence was not actually relied upon by the defendant
or if admtting such evidence would confuse the jury regarding the | aw or
underm ne the authority of the Court. Before any such testinony or
docunents are allowed to be offered, the defendant should be forced to nake
a "proffer of great specificity" regarding actual reliance.

Moreover, if such "evidence" or argunent is interjected into the
proceedi ngs, the Court should imediately instruct the jury regarding the
applicable law and renmind the jury that legal material admitted at trial is
rel evant only to the defendant's state of m nd and not to the requirenents
of law. If a defendant interjects into the proceedings his or her argunent
that sal aries and wages are not incone, the Court should instruct the jury
as follows:

Gross inconme neans all income from whatever source derived, including
conpensation for services, and gross incone derived from business,
wages and sal ari es.

See 26 U. S.C. Section 61. |If a defendant interjects into the proceedi ngs
the argunent that he or she is not a"citizen" within the neaning of the Tax
Code, but rather is a "nonresident alien," the Court should instruct the
jury as follows:

According to the Tax Code, a person is a "nonresident alien" only if
he or she is neither a citizen of the United States nor a resident of
the United States. A person is a citizen if he or she was born in the
United States or naturalized as a United States citizen. A person is
a resident of the United States during a tax year if he or she resided
inthe United States for 31 days during the tax year and at |east 183
days during the tax year and previous 2 tax years. Thus, defendants
were either citizens or residents of the United States during a tax
year, then they were not and could not have been nonresident aliens.

See 26 U . S.C. Section 7701(b); United States Constitution, 14th Amendnent; 8
U S. C 1401; INA Sec. 301(a), (b) and (f); 26 U S.C. Sections 1
6012(a) (1) (A

If the foregoing argunments are interjected into the proceedi ngs, these
instructions would help clarify the purpose for which the evidence is being
adm tted and reduce the risk of any inproper inference being drawn fromthe
fact that there is docunentary support for the defendant's positions.

CONCLUSI ON

For the foregoing reasons, the defendant shoul d be precluded from
presenting "evidence" or argument regarding the following: (1) the
constitutionality and validity of the tax laws; (2) alternative
interpretations of the tax laws if not actually relied upon or if to allow
it would confuse the jury as to the | aw.
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FN 1. The I RS Restructuring Act of 1998, Section 3707, precludes the IRS
fromlabeling a taxpayer as an "illegal tax protester"” or using any other
simlar designation. The Departnment of Justice is not included in this

| egi sl ation and, therefore, the preclusion does not apply to it. Governnent
prosecutors, however, should be careful not to solicit the phrase
characterizing a person as "tax protester” froman |IRS enpl oyee.

FN 2. The Tax Division maintains a "Crimnal Tax Protest Case |Issues List,"
whi ch tracks recurring issues in these prosecutions. The list is updated
annual ly and contains nore than 40 issues. Prosecutors interested in
obtaining a copy of the protest list should contact the Crimnal Appeals and
Tax Enforcenment Policy Section of the Tax Division at (202) 514-5396.

FN 3. Typically, perpetrators of the current schene file these forns in
conjunction with filing bogus financial instrunents, entitled "sight draft"
or "bill of exchange." See Chapter 40.02[1][b], supra.

FN 4. Section 6103(1)(16) authorizes the Secretary of Treasury, upon witten
request, to disclose to officers and enpl oyees of any federal agency, any
agency of a State or |ocal governnent, or any agency of the government of a
foreign country, information contained on Forms 8300, on the sane basis, and
subject to the sanme conditions, as apply to disclosures of information on
reports filed under 31 U.S.C. § 5313; except that no disclosure shal

be made for purposes of the adnministration of any tax |aw.

FN 5. Section 514 essentially punishes anyone who with the intent to defraud
uses a fictitious instrunent appearing to be an actual security or financial
i nstrument .

FN 6. See Chapter 17, supra, for a nore conplete discussion of
26 U S.C § 7212(a).

FN 7. The Tax Division and the I RS have taken the position that the repea
applies to cases cormmenced after August 5, 1997, not to cases

pendi ng on that date. Thus, a defense request for juror audit

i nformati on should be conplied with in cases in which an indictnment was
returned or an information was filed on or before August 5, 1997, if there
are any active cases that fit this criterion. If there are any such cases
remai ning, the follow ng cases are pertinent and should prove hel pful.
United States v. Copple, 24 F.3d 535 (3d Cir. 1994); United States

v. Nielsen, 1 F.3d 855 (9th Gir. 1993); United States v.

Cal |l ahan, 981 F.2d 491, 495 (11th Cir. 1993); United States v.

Axnear, 964 F.2d 792, 793 (8th Cir. 1992); United States v.

Droge, 961 F.2d 1030 (2nd GCir. 1992); United States v. Masat, 948

F.2d 923 (5th GCr. 1991); United States v. Huguenin, 950 F.2d 23

(st Cir. 1991); United States v. Spine, 945 F.2d 143 (6th Cr

1991); United States v. Lussier, 929 F.2d 25 (1st G r. 1991);

United States v. Sinigaglio, 925 F.2d 339 (9th Cr. 1991); United

States v. Masat, 896 F.2d 88, 95 (5th Cr. 1990); and United States

v. Hashinoto, 878 F.2d 1126 (9th Cr. 1989). oviously, if the previous

| aw does not apply because of the repeal date, the response to a request for
juror information is sinple.
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FN 8. The FSIP was created by Congress pursuant to 5 U S.C § 7119, the
Federal Service Labor-Minagenent Relations Statute. As detailed therein,
the Decision and Order of the FSIP was the result of a negotiation inpasse
under Section 7119 between the National Treasury Enpl oyees Union and the
Departnent of the Treasury, Internal Revenue Service

FN 9. Note that a protester may rebut a charge of willful ness by
testifying about or quoting frommaterials on which he allegedly based his
good faith belief (United States v. Nash, 175 F.3d 429, 435 (6th Gr.

1999) (defendant nmay briefly mention or quote from docunents form ng basis
for his belief, but court need not admt docunents thenselves); United
States v. Gauner, 972 F.2d 723, 725 (6th Cir. 1993) (defendant entitled

to read into evidence |legal materials he clained support his beliefs).

But see United States v. Hauert, 40 F.3d 197, 202 (7th Cr.

1994) ("defendant's beliefs about the propriety of his filing returns and
paying taxes ... are ordinarily not a proper subject for lay w tness opinion
testinony"); United States v. Wllie, 941 F.2d 1384, 1392 (10th GCir

1991) (no error to exclude confusing docunents).

FN 10. Anong the factors which would be relevant to such a determ nation
woul d be the centrality of these materials to a defendant's cl ai ned

nm sunder standi ng of the tax laws, the materials' length and potential to
confuse the jury, see United States v. Barnett, 945 F.2d 1296,

1301 n.3 (5th Gr. 1991), the degree to which such nmaterials are nerely
cunmul ative to a defendant's testinony or to other evidence, the extent to
whi ch a defendant may be attenpting to use themto instruct the jury on the
| aw or to propagate tax protester beliefs, and the potential utility of
limting instructions, see and conpare United States v.

Powel I, 955 F.2d 1206, 1214 (9th G r. 1992), and WIllie,

941 F.2d 1384, 1404 n.4 (10th Cr. 1991) (Ebel, J., dissenting), with
Wlilie, 941 F.2d at 1395 (nmmjority opinion).

FN 11. The prosecutor may be able to utilize the proffered evidence to
denonstrate the inplausibility of a defendant's clai mof good-faith
reliance.

FN 12. In 1994, Congress anended 31 U.S.C. § 5322 to omit the

wi |l ful ness requirenent for violations of the structuring statute, 31 U S. C
8§ 5324.

FN 13. McCann v. G eenway, 952 F.Supp. 647, 648- 49 (WD. Mb. 1997).

FN 14. Section 6020(b)(1) of the Code (Title 26) provides that if a person

fails to make a return required by |law, then the Internal Revenue Service
"shall" make a return based on information available to it.

http://www.usdoj .gov/tax/readingroom/2001ctm/40ctax.htm (58 of 58) [3/22/2007 7:09:53 AM]



