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any Manner or at any time (o give testimony that
may axpose him/her 10 prosecution for a crima.
It applies squally whether incrimination be un-
der Federal or state law, and whether the privi-
lege is invoked in the Federal or state couns,
{Murphy v. N.Y. Waterfront Commission; see
aiso Malioy v. Hogan.] If a witness has besn
compelled to tastify in a state court under a
grant of immunity, as to matters which could
incriminate him/her under Federal law, a2 Fed-
eral court cannot later use that tastimony or any
fruits of it. [Murphy v. N.Y. Waterfront Comnmis-
sion} The grant of immunity applies only 10 the
inability to prosecutle the witness based on tes-
timony suppiied by him/her. This does not pre-
clude a prosecution of the withess basad on the
presentation of independent evidence which
did not resuit from his/her own testitying. [Kast-
garv. U.S)

(2) A defendant's refusal to testify at the triai
for a Federal offense cannot raise any pre-
sumplion against him/her or be the subject of
commaent by the prosecution. The right to re-

fuse to answer incriminating questions appiies

not only o court trials, but to all kinds of criminal
or civil proceedings, including administrative in-
vestigations. {Geaorge Smith v. U.S., McCarthy
v. Arndstein; Counseiman v. Hitchcock; U.S. v.
Harold Gross) The fear of selt-incrimination
may be with raspect to any criminal otfense. For
example, in the case of internal Revenue Agent
v. Sullivan, & taxpayer was upheid in refusing o
produce records in a tax matter on the ground
that indiciment was panding against him for
defrauding the Government on certain
contracts.

34212 t1-10-90)
Books and Records of An
Individual

(1) An individual taxpayer may refuse (o ex-
hibit books and records for axaminason

on the ground that compaliing him/her 10 do so

rhight violate his7her right againsi sellancrms
naLoON under the Fifth Amendment and const-
‘tute_an search and ssizure under the
Fourth Amendment. [Boyd v. U.S.: U.S. v. Vad-
_ner] However, in the absance of such claims, it
is not error for & court to charga tha jury that it
may consider the refusai to produce books ar”?
records, in determining witifulness. [Louis .
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Smith v. U.S.; Beard v. U.S.; Ofson v. U.S;
Myras v. U.5,]

(2) The privilege against self-incrimination
does not permit a taxpayer to refuse to Obey a .
summons issued under IRC 7602 or a court
order dir.cling_ his/her appearance. He/shg ig
required to appear and cannot use the Fifth
Amendment as an excuse lor failure 10 do so,
aithough ha/she may exercise it in connection
with specific questions. [Landy v. U.5.] He/she
caanot refusa to bring his/her records, but may

" decline 10 Submit them for inspection on consti.

tutional grounds. in the Vadner case, the gov-
ernment moved to hold a taxpayer in contempt
of count for refusal 10 obey a court order tp

praduce his/her books and records, He refused
to submit them for inspection by the Govern.
ment, basing his refusal on the Fifth Amang.
ment. The court denied the motion to hold him
in contempt, holding that disclosure of his as-
sets would provide a starting point for a tax
evasion case. ‘ ‘

{3} Where records are required be kept as an
aid to enforcement ol cerain regulatory fune-
tions enacted by Congress, such records have -
been heid public records, whose production
may be compilled without violating the Fifth
Amendmaent. This raasoning has also been ap-
plied in some income tax evasion cases. (Fal- -
sone v. U.S.; Beard v. U.8.] Other income tax
cases have stated that compuisory production
of a taxpayer's books and records for use in a
criminal prosecution would viotate the constitu-
tional protection against seif-incrimination.
There has not yet been any Supreme Court
decision holding the public records doctring ap-
plicable in income tax cases.

(4} The decision of the Supreme Court in
Andresen v. Maryland appears 10 have re-
solved conflicting judicial precedents regarding
the use of search warrants {0 seize books and
records of financial transactions. In this case
the Court held that the search of Andresen's
office for business records, their seizure and
subisequent introduction 1Nt evidence did not
otfend the Fitth Amendment. Although the
seized records contained statements that the
accusaed had committed to writing, he was nev-
w réquired 1O say amything. The saarch for and
seizure of these records was conducted by law
enforcement officers and infoduced at trial by
prosacution wl_tﬂomm





