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Ct.C1.1939
Court of Claims
KIRKENDALL

V.
UNITED STATES
No. 43504

March 4, 1940

Action by Hazel V. Kirkendall, individually, and as ad-
ministratrix of the estate of James F. Kirkendall, de-
ceased, against the United States for the recovery of
money appropriated by the defendant under legal forms
and applied to the unpaid taxes of another person.

Judgment for plaintiff, individually, in the amount of
$1,590.05, and as administratrix in the sum of $13,800.

An action will lie whenever the United States has re-
ceived money which is the property of the plaintiff and
which the defendant is obliged by natural justice and
equity to return, the form of the indebtedness or the
mode in which it was incurred being immaterial. Tucker
Act 24, Stat. 505.

West Headnotes

[1] Internal Revenue 220 €=5083

220 Internal Revenue

220XXV 11l Refunding Taxes

220XXVI11(B) Actions for Refunds
220XXVI11(B)8 Evidence
220k5082 Weight and Sufficiency
220k5083 k. In General. Most Cited Cases

(Formerly 220k2161, 220k38(12))
In action to recover money appropriated by the United
States under legal forms and applied to the unpaid taxes
of another person, evidence showed that money taken
under warrant of distraint and so applied did not belong
to such third person but to plaintiff personally and to
plaintiff's intestate.

[2] Internal Revenue 220 €+=4962

220 Internal Revenue
220XXV I Refunding Taxes
220XXVII(A) In General
220k4962 k. Claim for Refund in General.
Most Cited Cases
(Formerly 220k1971, 220k36)

Internal Revenue 220 €=5002.1

220 Internal Revenue
220XXV 11l Refunding Taxes
220XXVI11(B) Actions for Refunds
220XXVI111(B)3 Conditions Precedent
220k5002 Claim for Refund
220k5002.1 k. In General. Most Cited
Cases
(Formerly 220k5002, 220k38(7), 220k2024)
Claim for refund is appropriate when person who paid
the taxes seeks to recover them back but claim for re-
fund is not required by owner where his property is
wrongfully taken by the government and applied to pay-
ment of taxes of another.

[3] Federal Courts 170B €=1085

170B Federal Courts

170BXI1I Claims Court (Formerly Court of Claims)

170BXII(A) Establishment and Jurisdiction
170Bk1073 Particular Claims, Jurisdiction
170Bk1085 k. Return of Money or Prop-

erty. Most Cited Cases

(Formerly 106k449(1))
Where the government has illegally received money
which is the property of an innocent citizen and the
money has gone into the treasury, there arises an
“implied contract” on the part of the government to
make restitution to the rightful owner under the statute
and Court of Claims has jurisdiction to entertain suit
therefor. Tucker Act, 24 Stat. 505.

[4] Implied and Constructive Contracts 205H €=72
205H Implied and Constructive Contracts

205HI Nature and Grounds of Obligation
205HI(E) Defenses and Persons Entitled or Li- able
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205Hk72 k. Persons Liable. Most Cited Cases
(Formerly 264k14 Money Received)

United States 393 €=127

393 United States

3931X Actions

393k127 k. Rights of Action Against United

States or United States Officers. Most Cited Cases
An action will lie whenever the United States has re-
ceived money which is the property of the plaintiff and
which the defendant is obliged by natural justice and
equity to return, the form of the indebtedness or the
mode in which it was incurred being immaterial. Tucker
Act, 24 Stat. 505, 28 U.S.C.A. §§ 1402 et seq., 2071,
2072, 2402, 2411, 2412, 2501 et seq.

[5] United States 393 €=127(1)

393 United States
3931X Actions
393k127 Rights of Action Against United States
or United States Officers
393k127(1) k. In General. Most Cited Cases
(Formerly 393k127)

Fraud 184 €=30

184 Fraud

1841 Deception Constituting Fraud, and Liability
Therefor

184k30 k. Persons Liable. Most Cited Cases

Where the money or property of an innocent person has
gone into the coffers of the nation by means of a fraud
to which nation's agent was a party, such money or
property cannot be held by the nation against the claim
of the wronged and injured party. Tucker Act, 24 Stat.
505, 28 U.S.C.A. § 1402 et seq.

Criminal Law 110 €=536

110 Criminal Law
110XVl Evidence
110XVII(T) Confessions
110k536 k. Use in Different Proceedings.
Most Cited Cases
An admission made by a prisoner, aged and in ill health,
after hours of police questioning, is stamped with every

earmark which a court of law will not accept as truth.
Brown v. Mississippi, 297 U.S. 278; Chambers v. Flor-
ida, 309 U.S. 227.

Internal Revenue 220 €449

220 Internal Revenue

When the Government has illegally received money
which is the property of a citizen, and when this money
has gone into the Treasury of the United States, there
arises an implied contract on the part of the Government
to make restitution to the rightful owner under the
Tucker Act, 24 Stat. 505, and the Court of Claims has
jurisdiction to entertain the suit.

Internal Revenue 220 €=1783

220 Internal Revenue

Where money taken by the police from a prisoner and
turned over to the Postal Inspector under a subpoena to
be used as evidence, was later under a warrant of dis-
traint on the Postal Inspector, taken by the Collector of
Internal Revenue and applied as a credit against an in-
come tax assessment alleged to be due by a third party,
and where the facts show that the money so taken was
not the property of the taxpayer, it is held that the
money so taken was wrongfully confiscated.

Internal Revenue 220 €~1961

220 Internal Revenue

A refund claim is an appropriate action under the reven-
ue statutes to recover money paid as taxes when such
claim is made by the party who paid the tax.

Internal Revenue 220 €=1971

220 Internal Revenue

Where money wrongfully confiscated by the Govern-
ment was applied as a credit against an income tax as-
sessment alleged to be due by a third party, it is held
that a claim for refund by the rightful owners of the
property would not be an appropriate action for said
owners to take, since it was not claimed that said own-
ers had paid or had assessed against them any taxes.

This case having been heard by the Court of Claims, the
court, upon the evidence and the report of a commis-
sioner, makes the following special findings of fact:
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1. The plaintiff is a resident of Chicago, Illinois, and
she is the duly qualified Administratrix of the Estate of
her deceased husband, James F. Kirkendall.

2. Plaintiff had been married to James F. Kirkendall for
thirty-six years. They did not have any children.

For a quarter century or more prior to the latter part of
1933, plaintiff's husband was a travelling salesman for a
clothing concern. On April 8, 1935, eleven days before
his death, he was arrested for the alleged fraudulent use
of the mail in connection with the “Sir Francis Drake
Estate.”

3. There is little in the record as to the character of the
“Sir Francis Drake Estate.” It apparently was a venture
to collect money chiefly from contributors in this coun-
try to settle an alleged estate in England on the theory
that the estate would be distributed among the contrib-
utors in proportion to the amount of money paid in by
them. It was held out to them that for each dollar inves-
ted there would be a return of $1,000 to $5,000. About
ten years before his death Kirkendall and plaintiff, in
the honest belief that the estate actually existed, contrib-
uted thereto from $1,600 to $1,700 between them.

4. The manager of the Drake Estate was one Oscar M.
Hartzell. Solicitations were made through the mails and
other channels. The number of subscribers ran into the
thousands and contributions were sent in money,
checks, and postoffice orders to Hartzell at the Croydon
Hotel, Chicago, Ill.

5. The latter part of the year 1933, Kirkendall gave up
his position as travelling salesman, having been em-
ployed by Oscar M. Hartzell at a weekly stipend of
between $30 and $40, to devote his time to the Drake
Estate in the capacity of forwarding money, received in
Chicago from contributors all over the country, to one
C. Ray in New York City. C. Ray, it developed, was an
alias for Canfield Hartzell, a brother of Oscar M.
Hartzell. As late as the first part of September 1934,
Kirkendall handed some of the money received in
Chicago for the Drake Estate to Oscar M. Hartzell in
person.

6. The Chicago activities of this venture were headed by
one Yant, with an office in the Croydon Hotel. Kirkend-

all, appeared at this hotel in connection with the collec-
tion of this money almost daily. Yant issued the receipts
or notes to the contributors and turned the contributions
over to Kirkendall. Kirkendall deposited the checks and
money orders in his checking account in the bank, and,
when they were collected, would draw a check for their
total sum and place the currency in an envelope in his
safe deposit box at the bank.

7. Kirkendall had a safety deposit box in a Chicago
bank to which both he and plaintiff carried a key and
had access. In this safety deposit box was kept both the
Kirkendall money and the money from contributors to
the Drake Estate. The money contributed to the Drake
Estate was kept in a large envelope separate from the
Kirkendall money; and when there was an accumulation
of $4,000 to $6,000 of Drake Estate money, it was for-
warded to New York or London. On the morning of
April 8, 1935, Kirkendall forwarded $4,000 in currency,
the entire contents of the Drake Estate envelope in the
safety deposit box, by express to C. Ray, New York.

8. About noon on April 8, 1935, Yant, Kirkendall, and
another man were arrested in the Croydon Hotel by
Chicago police for complicity in the Drake Estate. They
were taken to the detective bureau. Thereafter during
the early afternoon of April 8, 1935, Kirkendall told the
police of his safety deposit box and accompanied the
police to the bank, and the money in the safety deposit
box consisting of $13,800 in currency and 324 1/2 Eng-
lish pounds was taken by the police to the detective bur-
eau. From 5 o'clock that afternoon until 1:57 A.M. the
next day Kirkendall was rigorously and tirelessly ques-
tioned by the police, a postal inspector, and an assistant
state's attorney until he was exhausted. Upon the arrival
of the postal inspector and assistant state's attorney,
questions to Kirkendall and answers by him were taken
down by a shorthand reporter and transcribed. Some of
his answers as they appear in the transcript, relative to
his ownership of the contents of the safety deposit box,
were in conflict with his claims to ownership thereof
made both before his arrest and shortly following the re-
cording of said answers.

The next day this money was turned over by the police
under subpoena to a postal inspector to be used as evid-
ence in the trial against the promoters of the Drake Es-
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tate. Thereafter the collector of internal revenue pre-
pared and filed a return for taxes for Oscar M. Hartzell
for the year 1934 disclosing a large tax due the Govern-
ment, levied the tax under a warrant of distraint on the
postal inspector, obtained from him the $13,800 and
324 1/2 English pounds which had been taken by the
police from the safe deposit box, and applied this
money as a credit to the outstanding assessment against
Hartzell for the year 1934. The English pounds were
converted into American currency by the Bureau of In-
ternal Revenue at the rate of exchange of $4.90 per
pound, or a total of $1,590.05.

Oscar M. Hartzell was convicted of fraud in connection
with the Drake Estate, for which he was serving time in
the penitentiary for some time prior to the arrest in
Kirkendall.

9. at the time of his arrest Kirkendall was 66 years of
age and in frail physical condition. He was suffering
from diabetes, chronic myocarditis, uraemia, and pro-
state condition. The day after his arrest he was trans-
ferred to the prison hospital and remained there until 5
o'clock in the afternoon of April 19, 1935, at which time
he was released on bond. Kirkendall died at 8:25 P.M.

October 10,
1908.

September

3, 1925.

January 26,

1928.

September

10, 1928.

February

26, 1932.

February

20, 1933.

Total.

11. The contents of the safety deposit box, which was
taken possession of by the Chicago police on April 8,

1935, was the property of James F. Kirkendall and of
the plaintiff.

*768 Thomas V. Sullivan, of Chicago, Ill. (Frank E.
McAllister, of Chicago, Ill., on the brief), for plaintiff.

that same day.

10. The plaintiff had inherited about $1,700 from her
mother and most of this she invested in the 324 1/2
English pounds which were kept in the safety deposit
box. Before the depression, Kirkendall had assets
amounting to $25,000. Of this, he lost about one-fourth
as a result of the depression. Prior to his arrest Kirkend-
all had converted his assets into cash which was kept in
the safety deposit box. He also had a limited checking
account.

Kirkendall had saved some money as traveling sales-
man, had some life insurance, and some United States
Bonds. On October 29, 1934, Kirkendall cashed United
States Bonds and received $5,104.76. Kirkendall had
taken out four life insurance policies-two for $10,000
each, one for $5,000 and another for $3,000, all of

which were surrendered by him on or before February
20, 1933. On these policies he received cash as follows:

$862.39
1,925.50
2,470.00

274.45
2,285.97

840.70

$8,659.01

J.H. Sheppard, of Washington, D.C., and Samuel O.
Clark, Jr., Asst. Atty. Gen. (Robert N. Anderson and
Fred K. Dyar, Sp. Assts. to Atty. Gen., on the brief), for
defendant.

Before WHALEY, Chief Justice, WHITAKER, WILLI-
AMS, LITTLETON, and GREEN, Judges.
WHALEY, Chief Justice.
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The plaintiff brings this action individually and as ad-
ministratrix of the estate of James F. Kirkendall. The
action is based on an implied contract for the recover of
money appropriated by the defendant under legal forms
and applied to the unpaid taxes of another person.

For many years there was solicited through the mails,
and otherwise, subscriptions for the prosecution of a
claim to collect a large estate supposed to be in England
and known as the “Sir Francis Drake Estate.” Promise
was held out to those who contributed to receive a re-
turn in a thousand fold for each dollar subscribed. The
prime mover in this venture was one Oscar M. Hartzell.
Thousands of credulous people believing in the exist-
ence of this estate and desirous of acquiring wealth in
this manner, sent contributions in money, checks, and
postoffice orders to Oscar M. Hartzell at the Croydon
Hotel in Chicago, Illinois.

Plaintiff and her husband honestly believed in the exist-
ence of this estate and contributed between sixteen and
seventeen hundred dollars between them some ten years
before his demise.

Plaintiff's husband, James F. Kirkendall, had been a
travelling clothing salesman for many years. For two
years before his death he had not been employed as a
travelling salesman but had been engaged by Hartzell at
a weekly stipend of between thirty and forty dollars for
handling the funds which came to Hartzell. The checks
and money orders were turned over to Kirkendall and he
deposited them in his checking account in the bank.
When they were collected he would draw the amount
out of his checking account and place the money in an
envelope in his safe deposit box at the bank. When
these collections amounted to a substantial sum he
would remit the amount to London or New York. The
money received by Kirkendall for this fund was never
commingled with his own funds in the safe deposit box.

On April 8, 1935, police officers of the City of Chicago
raided the Croydon Hotel and arrested James F.
Kirkendall and others in connection with this venture.
Prior to Kirkendall's arrest, Oscar M. Hartzell had been
arrested, tried, and convicted for the fraudulent use of
the mail in connection with the Drake Estate and was
serving a sentence in the penitentiary.

On the morning of his arrest, Kirkendall had remitted to
New York $4,000, being all the collections of the Drake
Estate in his safe deposit box.

After Kirkendall's arrest by the police officers he in-
formed them of his safe deposit box and was taken by
the officers to the bank where the contents of the box,
consisting of $13,800 in currency and 324 1/2 English
pounds, were confiscated and taken to the Detective
Bureau. Following the appropriation of his money by
the police, Kirkendall was subjected to an exhausting
and almost inhuman examination by the police authorit-
ies. This continued from about 5 o'clock in the after-
noon until the Assistant State's Attorney and the Postal
Inspector were brought in and Kirkendall's statement
was taken down at 1:57 the next morning.

At the time of his arrest Kirkendall was 66 years of age
and in very frail physical condition. He was suffering
from diabetes, chronic myocarditis, uraemia and pro-
state condition. He was transferred by the police to the
jail hospital after nine hours of gruelling questioning.
Kirkendall was in *769 the jail hospital until 5 o'clock
in the afternoon of April 19, 1935, at which time he was
released on bond.

Later the money obtained from Kirkendall by the police
was turned over to the postal inspector under a sub-
poena to be used as evidence in the trial of the pro-
moters of the Drake Estate. Following the acquisition of
this money by the postal inspector, the collector of in-
ternal revenue prepared and filed a return for taxes for
Oscar M. Hartzell for the year 1934, which return dis-
closed a large tax due the Government. The collector
then levied the tax and under a warrant of distraint on
the postoffice inspector obtained from him $13,800 and
324 1/2 English pounds, which had been taken by the
police authorities from the safe deposit box of Kirkend-
all, and applied this amount as a credit to the outstand-
ing assessment against Hartzell for the year 1934.

[1] A mere recital of the facts shows that the money
taken from the postal inspector and applied to the taxes
of Hartzell was not the taxpayer's personal property.
The defendant knew at the time, or had reason to know,
that Hartzell was serving a sentence for the fraudulent
use of the mail in the collection of money for the Drake
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Estate. This fund either belonged to Kirkendall or to
those from whom it had been collected. The action of
the Government, in the conviction of Hartzell and the
arresting of these other parties on a charge of conspir-
acy for the fraudulent use of the mail, stamps the fund
as not belonging to Hartzell and it could not under any
conceivable means be applied to the taxes due by him.

Plaintiff brings this action alleging that the money so
taken belonged to her husband and herself and was
wrongfully confiscated and applied to taxes due by an-
other.

The only direct evidence in the case as to the ownership
of this money is the testimony of the plaintiff. She testi-
fied that part of it was derived by her from her mother's
estate and the balance was obtained by her husband
through loans on life-insurance policies and cash-
surrender values of life-insurance policies. Plaintiff's
statement is corroborated by the evidence obtained from
the life insurance companies which shows that over a
number of years plaintiff's husband took out policies
and subsequently borrowed on them, and, in other in-
stances, after carrying policies for years, obtained their
surrender values.

The only evidence contradictory to plaintiff's testimony
is the so-called admission made by Kirkendall after his
arrest and after he had been subjected for hours to the
reprehensible methods and tactics of the police officers
after turning over the contents of his safe deposit box.

Subjecting this sick, old man to hours of police ques-
tioning and wringing from him an admission stamps the
so-called admission with every earmark which a court
of law will not accept as the truth. After hours of ques-
tioning Kirkendall was placed in the jail hospital and re-
mained in the hospital until he was released under bond
on the afternoon of April 19, 1935. The evidence shows
that he died three and one-half hours after his release.
See Brown et al. v. Mississippi, 297 U.S. 278, 56 S.Ct.
461, 80 L.Ed. 682, and Chambers et al. v. Florida, 60
S.Ct. 472, 84 L.Ed. 716, decided by the Supreme Court
February 12, 1940.

The defendant has in its possession money to which it is
not entitled and which has been wrongfully obtained
from the plaintiff and her husband.

[2] The defendant contends that this money, having
been applied to taxes due by Hartzell under the Revenue
Law and no timely refund claim having been made by
the plaintiff, or her hushand, cannot now be recovered.
It is only necessary to say that a refund claim is an ap-
propriate action under the revenue statutes to recover
money paid as taxes when made by the party who paid
the tax. There is no claim that either Kirkendall or the
plaintiff paid, or had assessed against them, any taxes,
and certainly a refund claim would not have been an ap-
propriate action for them to take.

[3] When the Government has illegally received money
which is the property of an innocent citizen and when
this money has gone into the Treasury of the United
States, there arises an implied contract on the part of the
Government to make restitution to the rightful owner
under the Tucker Act, 24 Stat. 505, and this court has
jurisdiction to entertain the suit.

[4][5] As was said by the Supreme Court in the case of
United States v. State Bank, 96 U.S. 30, 35, 36, 24
L.Ed. 647:

*770 “ * * * An action will lie whenever the defendant
has received money which is the property of the
plaintiff, and which the defendant is obliged by natural
justice and equity-to refund. The form of the indebted-
ness or the mode in which it was incurred is immaterial.

* k k k k%

“But surely it ought to require neither argument nor au-
thority to support the proposition, that, where the
money or property of an innocent person has gone into
the coffers of the nation by means of a fraud to which
its agent was a party, such money or property cannot be
held by the United States against the claim of the
wronged and injured party.”

See also Dooley v. United States, 182 U.S. 222, 21
S.Ct. 762, 45 L.Ed. 1074; Basso v. United States, 239
U.S. 602, 36 S.Ct. 226, 60 L.Ed. 462; and Bull v.
United States, 295 U.S. 247, 55 S.Ct. 695, 79 L.Ed. 1421.

The Government has taken the money of the plaintiff
and her husband and it is only common honesty that it
should be returned. The United States is required to be
honest with its citizens just as much as its citizens are
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required to exercise common honesty with their Gov-
ernment.

Plaintiff is entitled to recover $13,800, as administrat-
rix, and 324 1/2 English pounds, individually. The Eng-
lish pounds were converted into American currency by
the Internal Revenue Bureau at the rate of exchange at
that time, in the amount of $1,590.05.

Judgment will be entered in favor of the plaintiff indi-
vidually in the amount of $1,590.05, and as administrat-
rix of the Estate of James F. Kirkendall in the sum of
$13,800.

It is so ordered.

Ct.Cl.1939

Kirkendall v. U.S.

90 Ct.Cl. 606, 31 F.Supp. 766, 40-1 USTC P 9283, 24
A.F.T.R. 614

END OF DOCUMENT
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